Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



YIEW 



THE STATE OF EUUOPE 



THE MIDDLE AGES. 



By henry HALLAM, LL.D., F.R.A.S. 



nJ THIiEE VOLUMES. 
VOLUME IIL 



NEW YOEK: 

W. J. WIDDLETON. PUBLISIIER. 

1872. 



Hosted =vGoogIe 



a=,GoOglc 



CONTENTS 



TIIE TIURD VOLUME. 



CHAPTER Vni. 
Paet III. 



E gn f Edw d I — C r m f C! 1 m — C tt t f Parlia- 

mt—l Pit— 1 1 poiP ~T by B j — ts 

Ch es — DHi It ftl S bj t — g fBp It f th 
Comm — K gl ta f Si — th Eti t d b f II t d 

th gh (Ii R g f H ry III -Q t wl th F p t ti 
w f d to T t hi capit discasd— St fEglhl wna 

t th C q t 1ft rward ~ 1 P g bs — Rep t t es 
frmthm tdtPI tbjEllLi I— Ipb 

bltv f i gl -Cfls t bt All d B ni t pi 

d ed — P I m t I El I I — S par u K 1 1 d 

B gesse 1 tl P rs-Ed d II — C d 1 P f tl 

A Ih y f P I am t tra d 1 gl tl re ns f Ed d III d 
hi S ccess rs d t H ry IV -P 1 g f P 1 t— th 

Iv I t es f t tl d — N t f D gh P p 50 t t — 
E gl t f n 1 — th P tt ! r? rel t El ti — H f 

L rd — B b T —by M t— N f th I (1 ii 

ed-C t f P ra hj A t f P I t d bj P t t — 

8 mm f U gy t Pari t— K g Ord y C I— t 

Jdnl dth P — Clrate fthPltJigctG mt 

— P t - t Fxce — V rr t l-T t y 
of Sir John Forteacne to the Freedom of the Constitution — Causes of 
the superior Liberty of England considered — State of Society in Eng- 
land — Want of Police — Viilenage — ila gradual Extinction — Latter 
Yeara of Henrj- Vt -Kegenciea — Instances of them enumerated — 
Pretensions of the House of Yorli, and War of Iha Roses — Edward IV. 

— Conclusion Pago 6 

SOTBB TO ClUPTBE VIII., PJHT III, 18i 



Hosted =vGoogIe 



CONTENTS OF THE THIED VOLUME. 



Pabt I. 
fiLtroduction — Decline of Literature in the latter Pdriod of tliB Eoman 
Enijiire — lis Causes — Comiplion of the Latin Language — Means by 
which it was effecteil — Fonnnlion of new Languages — General Igno- 
rance of the Dark Ages — Scarcity of Boolts— Causes tlrnt prevented 
tbe total E::tinetJon of Learning — PrcTalenco of Superstition and Fa- 
nalicisni — General Corruption of Religion — Uonasteries — their Elfecta 

— Pilgrimagea — Lovo of Field Sports — Slate of Agriculture — of In- 
ternal and Foreign Trade doim to the end of the Eleventh Century — 
Improvement of Europe dated from lliat Age '. Page 25* 

Paet II. 

Progress of Commerdal Improvement in Germany, Flanders, and Eng- 
land—in the North of Europe — in tlie Countries upon the Mediter- 
ranean Sea —Maritime Laws — Usmy— Banliing Companies ~ Progress 
of Eefiiieraent ui Manners — Domestic Architecture — Ecclesiasdcal Ar- 
chitecture — State of Agriculture in England — Value of Money — Im- 
provement of the Moral Character of Society — its Causes — Police — 
Changes in Religious Oponlon — Various Sects — Chivalry — its Progress, 
Character, and Influence — Causes of the Intellaelual Improvement of 
European Society — 1. The Study of Civil Law — 2. Institution of 
Universities — Uieir Celebrity — Scholaslic Philosophy — 3. Cidtii-ation 
of Modero Languages- Provenfal Poets — Norman Poets — French 
Prose Wcilers — Itolian — early Poets in that Language — Dante — 
Petrarch — English language- its Progress — Chaucer — 4, Revival of 
Classical Learning — Latin Writers of the Tivolflh Centurj- — Liteva(ura 
of the Fourteenth Centuty — Greek Literature — its Eestoradon hi Italy 

— Invention of Printing 301 

Notes to CHAPrEB IX 446 

Iniikx iSS 



Ho,t.a=,GoOglc 



VIEW 

THE STATE OF EUROPE 

DURING THE MIDDLE AGES. 



CHAPTER VIII. 



PART III, 
THE ENGLISH CONSTITUTION. 






- CoDflmi 



Chart 






E^^h TowtiB at t 
of no MTlier Origin 



— SepnmUon 






lard III, u 



renssts In MLpita dlseuueil— Bt 
irv&rdB^'tbolr Pnwror" "*' 
, bj Jtelof LalcBBtsc 

"thoilW of PmI!™' 



—l^HliU of likcl 



Che PlanCaeeDct 
ID — Caoms of (h 



— Preci^piUio— Its Ei 



lEhU of Shins— 
'lill. — QueBtlon 



— ImptolHihlllBr 
ihlend — Ptulla 



.f tho Coo- 
— Slato of 



Though the undisputed accession of a prince like Edward 
L to the throne of his father does not seem so con- Accession of 
venient a resting-place in histoiy as one of those i^™"^ i- 
revolutions whidi interrupt the natural chain of events, yet 
the changes wrought during his reign make it properly an 
epoch, in the progress of these inquiries. And, indeed, as o'lra 
ia emphatically styled a govei'nment by king, fords, and com 
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6 CONFIRMATION OF Chaf. Till. Pakt HI. 

mona, we cannot, perhaps, in strictness cavrj it further back 
than the admission of tlie latter into parliament ; so that if 
the constant representatjou of the commons is to ba referred 
to the i^o of Edward I., it will be nearer the trulli to date 
the English constitution from that than from any earher ei-a. 
The various statul^ affecting the law of properly and 
administration of justice which have caused Edward I. to be 
named, rather hyperbolically, the English Justinian, bear no 
immediate relation to our present inquiries. In a constitu- 
conanoo- "onal point of view the principal object is that 
fionofthe Statute entitled the Confirmation of the Charters, 
charwrs. which was very reluctantly conceded by the king 
in the 25th year of his reign. I do not know that England 
has ever produced any patriots to whose memory she owes 
more gratitude than Humphrey Bohun, earl of Herefoi-d and 
Essex, and Roger Bigod, earl of Norfolk. In tbe Gi-eat 
Chai'ter the base spirit and deserted condition of John take 
off something from the gloiy of the triumph, though they 
enhance the moderation of those who pressed no further upon 
an abject tyrant But to withstand the measures of Edward, 
a prince unequalled by any who had reigned in England since 
the Conqueror, for prudence, valor, and success, required a fer 
more intrepid patriotism. Their provocations, if less outrage- 
ous than those received from John, were such as evidently 
manifested a disposition in Edward to reign without any con- 
trol ; a constant refusal to conflnn the chartere, which in that 
age were hardly deemed to bind the king (vithout his actual 
consent ; heavy impositions, especially one on the export of 
wool, and other unwarrantable demands. He liad acted with 
such unmeasured violence towards the clergy, on account of 
their refusal of further subsidies, that, although the ill-judged 
policy of that class kept their interests too distinct from those 
of the people, it was natural for all to be alarmed at tlie prec- 
edent of despotism.* These encroachments made resistance 
justifiable, and the circumstances of Edward made it prudent. 
His ambition, luckily for the people, had involved him in for- 
eign warfare, from which he could not recede without disap- 
pointment and dishonor. Thus was wrested from him that 
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EsGLisn Const. THE CHARTERS. 7 

famous statute, inadequately denominated llie Confirmation 
of the Charters, becaune it added another pillar to our con- 
stitution, not less important than the Great Charter itself.* 

It was enacted by the 25 Edw I that the charter of liber- 
ties, and that of the foi est, besides being esplieitly confirmed," 
should be sent to all sheriffs, justices in eyre, and other mag- 
istrates throughout the realm, in order to their publication 
before the people , that copies ot them should be kept in 
cathedral churches, ind pubhcly read twice in tlie year, ac- 
companied by a solpmn sentence of excommunication s^ainst 
all wbo should infringe them; that any judgment given con- 
trarj' to these charters should be invalid, and holden for noughL 
This authentic promulgation, those awful sanctions of the 
Great Charter, would alone render the statute of which we 
are apeaking illustrious. But it went a great deal further. 
Hitherto the king's prerogative of levying money by name of 
tall^e or prize from his towns and tenants in demesne had 
passed unquestioned. Som.e impositions, that especially on 
the export of wool, affected all his subjects. It was now the 
moment to enfrandiiae the people, and give that security to 
priviUe property which Magna Charla had given to personal 
liberty. By the 5th and 6th sections of this statute "the aids, 
tasks, and prizes," before taken are renounced as precedents ; 
and the king " grants for him and his heirs, as well to arch- 
bishops, bishops, abbots, priors, and other folk of holy church, 
as also to earls, barons, and to all commonalty of the land, 
that for no business fi-om henceforth we shall take such man- 
ner of aids, tasks, nor prizes, but by the common assent of the 
realm, and for the common profit thereof, saving the ancient 
aids and prizes due and accustomed." The toll upon wool, 
so far as levied by the king's mere prerogative, is expressly 
released by the seventh section.* 





» Tha suppoMd Blatuta, Db MtaBto 


. 71-73. 










Bg merely an abslmcC of the Cedfirmatio 


.jureoWisnMtne; 


•npec Ch«tM,as Ed™. I., » eourt was 


a earls retdrel from 




eIBiit«4!n«»Hrjilonney,or three knfghta 



tOri, the; Messed Hie Uag oa uelng Ch* of the Btdre, whoao sole proTlnca van to 

idiuterB ^th the gireat seal afflieil ; but determine oO^ncea agaliut the tno ohor- 

"Vhen they heard the captious coucl udoa, tere. n]tb the power of pnnlshtug by flne 

tiiey mrsed bJm inr^t&vl. At the next and haprisoiimeaC -, but not to extend t* 

nwuHng of parliament, the king aarceil any caso wherein » remedy by writ ws, 

toemlCUlBKiD^dlouBiiorda, p. 16S. already pnvided. The ConOnimtio Chai 



Ho,t.a=,GoOglc 



8 CONSTITUTION OF PAELIABIENT. Chaf. Vm, Part m. 

"We come now to a part of our subject exceedingly impor- 
Constito- """■' '"^' '"'^''^ intricate and controverfed than any 
tion of " other, the constitution of parliamenf. I liave taken 
pariiameat. jj^ notice of tliis in the last section, in oi-der to 
present uninterruptedly to the reader the gradual progress of 
our le^slature down to its complete establishment under tho 
Edwards. No excuse need be maiJe for the dry and critical 
disquisition of the following pages ; but among such obscure 
inquiries I cannot feel myself as secure from en-or as I cer- 
tainly do from partiality. 

One constituent branch of the great couDcils held by 
The Gpirituii William the Conqueror and all his successor was 
pears. composed of lie bishops and the heads of religious 

houses holding their temporalities immediately of the crown. 
It has been frequently maintained that these spiritual lords 
sat in parliament only by virtue of their baronial tenure. 
And certainly they did all hold baronies, which, according to 
the analogy of lay peerages, were sufficient to give them such 
a share in the legislature. Nevertheless, I think that this is 
rather too contracted a view of the rights of the English hie- 
rarchy, and, indeed, by implication, of the peerage. For a 
great council of advice and assent in mattei-s of legislation or 
national importance was essential to all the northern govern- 
ments. And all of them, except, perhaps, the Lombards, 
invited the superior ecclesiastics to their councils ; not upon 
any feudal notions, which at that time had hai-dly begun to 
prevail, but chiefly as representatives of the church and of 
religion itself; next, as more learned and enlightened counsel- 
lors than the lay nobility ; and in some degree, no doubt, as 
rich proprietors of land. It will be remembered also that 
ecclesiastical and temporal afiairs were originally decided in 
the same assemblies, both upon the continent and in England. 

tarum la properly [lenoniinsted a Btitute, cedeudo " Bt(Dge(her, but sa; th&t, " it 
gnd slnnye printed os Bucti: bat in tbemmiiiscripC coataJnlngil ([a Csrpu) 
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Escusn CoMsi. THG SPIErTUAL PEERS. 9 

The Norman Conquest^ wliicli destroyed the Anglo-Saxon 
nobility, and substituted a new race in their stead, could not 
affect the immortality of church possessions. The bishops of 
William's age were entitled to sit in his counciis by the gen- 
eral custom of Eurape, and by the common law of England, 
which the Conquest did not overturn.^ Some smaller argu- 
ments might be urged gainst the supposition that their legis- 
lative rights are merely baronial; such as that the gu.ii-dian 
of the spiritualities was commonly summoned to parliament 
during the Yacancy of a bishopric, and that the five sees 
creaied by Henry VIII. have no baronies annexed to them ;' 
but t'.ie fonnev reasoning appears less technical and confined.* 

Next to these spiritual lords are the earls and barons, or 
lay pters^ of England. The former dignity was, perhaps, 
not so merely ofilclal as in the Saxon times, although the earl 
was entitled to the third penny of all emoluments arising 
from the adminisSration of justice in the county courts, and 
might, iierhaps, command the militia of his county, when it 
was calhd forth.^ Eveiy earl was also a baron, and held an 
honor or barony of the crown, for which he paid a higher 
relief than an ordinary baron, probably on account oi' the 
profits of his earldom. I will not pretend to say whether 
titulai' earldoms, absolutely distinct from the lieutenancy of a 
county, were as ancient as the Conquest, which Madox seems 
to think, or were conadered as irregular so kte as Henry 
IL, according to Lord Lyttelton. In Dugdale's Baronage I 
find none of this description in tlie first Moiinan reigns ; for 
even tJiat of Clare was connected with the local earldom of 
Hertford. 

It is universally agreed that the only baronies known for 
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10 QUESTION AS TO THE Chap. VIII. 1'arc HI 

two cenluries after the Conquest were incident to 
totte'™" the tenure of land held immediately from the 
^ureof crown. Tliere are, however, material difficulties 
in the way of rightly understanding their nature 
which ought not to he passed over, because the consideration 
of baronial tenures witl best develop the formation of our 
parliamentary system. Two of our most eminent legal anii- 
quarios, Selden and Madox, have enterlaioed different opin- 
ions as to the characteristics and attributes of this tenure. 

According to the first, every tenant in chief by knight- 
Theory «r service was an honoraiy or parliamentary baron 
S"*^"! by rea«)n of his tenure. All these were sum- 

moned to the king's councils, and were peers of his court. 
Their baronies, or honors, as they were frequently called, 
consisted of a number of knight's fees ; that is, of <«tates, 
fi-om each of which the feudal service of a knight was due ; 
not fixed to thirteen fees and a third, as has been erroneously 
conceived, but varying according to the extent of the barony 
and the i-eservation of service at the time of its ci-eaiion, 
Were they more or fewer, however, their owner was equally 
a baron, and summoned to serve the king in parliament with 
his advice and judgment, as appears by many records and 

But about the latter end of John's reign, some only of the 
most eminent tenants in chief were summoned by particular 
writs ; the rest by one general summons through the sheriffs 
of their several counties. This is declared in the Great 
Charter of that prince, wherein he promises that, whenever 
an aid or scutage ehall be i-equii^, faciemua summoneri 
archiepiseopos, episcopos, ahbates, comifes et majorea barones 
regni si^Iktim per literas nosti-as. Et pnelerea faciemus 
snmmonevi in generali per viceoomites et baUivos nostros 
omnes alios qui in capite tenent de nobis. Thus the barons 
are distinguished from other tenante in chief, as if the former 
name were only applicable to a particular number of the 
king's immediate vassals. But it is reasonable to think that, 
before this charier was made, it had been settled by tlie law 
of some other parliament, how these greater barons should 
be distinguished from the lesser tenants in chief ; else what 
certajnty could there be in an expression so general and in- 
definite ? And this is likely to have proceeded from the 
pride with which tlie ancient and wealthy barons of the realn* 
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Esousn Cosar. HATUEE OF BAHONIES. II 

would regard those newly created by grants of escheated 
honors, or those decayed in estate, who yet were by their 
tenures on an equality with themselves. They procured 
therefore two innovatioQs in their condition ; first that these 
inferior baiflns should be summoned generally by the sheriff, 
instead of receiving their particular writs, which made an 
honorary distinction ; and nest, that they should pay relief, 
not, as for an entire barony, one hundred marks ; but at the 
i-ate of five pounds for each knighfs fee which they held of 
the crown. This changed their tenure to one by mere knight- 
service, and their denomination to tenants in chief. It was 
not difficult, afterwards, for the greater barons to exclude 
any from coming to parliament as such without partic- 
ular writs directed to them, for which purpose some law 
was probably enacted in the reign of Henry III, If indeed 
we could place reliance on a nameless author whom Camden 
has quoted, this limitation of the peerage to such as were 
expressly summoned depended upon a statute made soon after 
the battle of Evesham. But no one has ever been able to 
discover Camden's auihority, and the change was, probably, 
of a much earlier date.' 

Such is the theory of Seldeo, which, if it rested less upon 
conjectural alterations in the law, would undoubt- ,,,,j^ 
edly solve some maleiial difficulties that occur in 
the opposite view of the subject. According to Madox, ten- 
ure by knight^service in chief was always distinct ^^ ou^j. 
from that by barony. It is not easy, however, to lations 
point out the characteristic differences of the twoj "^ °' ' 
nor has (hat eminent antiquary, in his lai-ge work, the Ba- 
ronia Anglica, laid down any definition, or attempted to ex- 
plain the real nature of a barony. The distinction could not 
consist in tlie number of knight's fees ; for the barony of 
Hwnyton consisted of only three ; while John de Baliol held 
thirty fees by mere knight-service.^ Nor does it seem to 
have consisted in the privilege or service of attending par- 
liament, since all tenants in chief were usually summoned. 
But whatever may have been the line between these modes 
of tenure, there seems complete proof of their separation 
long before the reign of John. Tenants in chief are enu- 
merated distinctly from earls and barons in the charter of 

V BslOoii's Woriis, vol. m. p. 113-743, a Lyttdtcii-B Henry n. lol. U. p. 212. 
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12 NATOEE OF BAEONIES. Chap. YHI. I'art III, 

Henry I. Knights, as well as barons, are named as present 
in the parliament of Northampton in 1165, in that lield at 
the same town in 117G, and upon other occasions.' Si;veral 
persons appear in the Liber Niger Scacearii, a roll of military 
tenants made in the age of Henry 11^ who held single knight'a 
fees of the crown. It is, however, highly probable, tliat, in a 
lax sense of the word, these knights may sometimes have 
been termed bai-ons. The author of the Dialogus de Seao- 
cario speaks of those holding greater or lesser baronies, in- 
cluding, as appears hy the context, all tenants in chief." The 
former of these seem to be the raajorea barones of King 
John's Charter, And the seeundre dignitatis barones, said 
by a eonlemporary historian to have been present in the par- 
liament of Northampton, were in all probability no other 
than the knightly tenants of the crown,° For the word baro, 
originally meaning only a man, was of very large signifi- 
cance, and is not unfi-equently applied to common fi'ceholdera, 
aa in the phrase of court-bai'on. It was used too for the 
m^strates or chief men of cities, aa it is still for the judges 
of Ihe exchequer, and tlie representatives of the Cinquo 
Ports.* 

The paaaage however before cited from (he Great Charter 
of John affords one spot of fiiin footing in the course of our 
progress. Then, at least, it is evident that all tenants in chief 
were entitled to their summons ; the greater barons by par- 
ticular writs, the rest through one dii-ected to their sheriff. 
The epoch when all, who, though tenants in chief, had not 
been actually summoned, were deprived of their right of at- 
tendance in pirliament, is again involved in uncertiunty and 
conjecture The unknown writer quoted by Camden seems 
not sufflcieat authority to establish bis aaaertion, that they 
were exduded by a statute made after the battle of Evesham. 
The prmciple was most likely acknowledged at an earlier 
time &imon de Montfort summoned only twenty-three tem- 
poral peeis to hia fimous parliament In the year 1255 the 

I Body on ConvocaUons, p. 222, 2Si. pulliunent st that time. Bui llDipe, 
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EBOUsa Const. TENANTS IN CHIEF. 13 

barons complained that many of their numher had not receiv- 
ed ilieir writs according to the tenor of the charter, and re- 
fused to grant an aid to the king tili they were issued.* But 
it would have been easy to disappoint this mode of packing a 
parliament, if an unsummoned baron could have sat by mere 
right of his tenure. The opinion of Selden, that a law of ex- 
clusion was enacted towards the beginning of Henry's reign 
is not liable to so much objection. But perhaps it is unne- 
cessary to frame an hypothesis of this nature. "Writs of 
summons seem to have been older than tie time of John ; ' 
and when this had become the customary and regular prelim- 
inary of a baron's coming to parliament, it was a nalui'al tran- 
sition to look upon it as an indispensable condition ; in times 
when the prerogative was high, the law unsettled, and the 
service in parliament deemed by many still more burden- 
some tlian honorable. Some omissions in summoning the 
king's tenants to former parliaments may perhaps have pro- 
duced the above-mentioned provision of the Great Charter, 
which had a relation to the imposition of taxes wherein it was 
deemed essential to obtain a more universal consent than was 
required in councils held for state, or even for advice.* 

It is not easy to determine how long the inferior tenants in 
chief continued to sit personally in parliament. In whether 
the charters of Henry III., the clause which we |^''„™j^''™'' 
have been considering is omitted : and I think Bttended 
there is no express proof remaining that the sher- S^i^"" 
iff was ever directed to summon the king's military uenryrn. 
tenants within his county, in the manner which the charter of 
John required. It appears however tliat they were in fact 
members of parliament on many occasions during Henry's 
reign, which shows that they were summoned either by par- 
ticular writs or through the sheriff; and the latter is the more 
plausible conjecture. There is indeed great obscurity as to 
the constitution of parliament in this reign ; and the passages 
which I am about to produce may lead some to conceive that 
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the freeholders were represented even from ita begmning. 
I i-olhei- incline to a diffei'ent opinion. 

In (he Magna Charta of 1 Henry III. it is said ; Pro hfto 

donatione et eoncessione archiepiacopi, episcopi,<X)m- 

jtes, bai-ones, milites, et libere tenenfes, et omnea de regno 
uostro, dedemut nobis quinlam decimain partem omnium bo- 
norum suorum mobilium.' So in a record of 19 Henry III. ; 
Comites, et barones, et omnes alii de foto regno nostro An- 
gliiB, spontanea volunlate sua concesserunt nobis etficax aux- 
Oium.' The largeness of these words is, however, controlled 
by a subsequent passage, which declares Ihe tax to be im- 
posed ad mandatum omnium comitum et baronum et omnium 
aliorum yu» de nobis tenent in capite. And it seems to have 
been a general practice to assume the common consent of all 
ranks to that which bad actunlly be*n agreed by ihe higher. 
In a similar writ, 21 Henry III,, the ranks of men ai-e enu- 
merated specifically ; archiepiscopi, episcopi, abbates, priores, 
et clerici terras habentea qute ad ecclesias suas non pertinent, 
comites, barones, milites, et liberi homines, pro se et suis vil- 
lanis, nobis concesserunt in aaxiliiim tricesiroam partem om- 
nium mobilium. ° In the close i-oli of the same year, we 
have a writ directed to the archbishops, bishops, abbots, priors, 
earls, barons, knights, and freeholders (liberi homines) of 
Ireland, in which un aid is desired of them, and it is urged 
Ihat one had been granted by his fideles Anglite. * 

But this attendance in parliament of inferior tenants in 
chief, some of them too poor to have received knighthood, 
grew insupportably vexatious to themselves, and was not 
well liked by the king. He knew them to be dependent up- 
on the barons, and dreaded the eontluence of a multitude, who 
assumed the privilege of coming in arms to the appointed 
place. So inconvenient and mischievous a scheme could not 
long subsist among an advancing people, and foi'tunately the 
true remedy was discovered with little difficulty. 

The prindple of representation, in its widest sense, can 
Or^n md hardly be unknOT\'n to any government not purely 
"riSBmont- democratical. la almost every country the sense 
Mj i^" of flie whole is understood to be spoken by a part, 
•entotioo. ^^^ jjjg decisions of a pai't are binding upon the 
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whole. Among otir ancestors the loiiJ stood in the place of 
his vassals, and, still more unquestionably, the abhot in that 
of his monks. The system indeed of ecclesiastical councils, 
considered as organs of the church, rested upon the principle 
of a. virtual or an express i-epresentation, and had a tendency 
to render its apphcation to national assemblies more familiar. 

The first instance of actual representation which occurs incur 
history is only lour years after the Conquest; when William, 
if we may rely on Hoveden, caused twelve persons skilled in 
the custonis of England to be chosen from each county, who 
were swom to inform him rightly of their laws ; and these, 
BO ascertained, were ratified by the consent of the great coun- 
dl. This, Sir Matthew Hale asserts to be " as sufficient and 
effectual a parhament as ever was held in England." ^ But 
there is no appearance that tliese twelve deputies of each 
county were invested with any higher authority than that of 
declai'ing their ancient usages. No stress can be laid at least 
on tliis insulated and anomalolis assembly, the existence of 
which is only leai'ued from an historian of a century later.^ 

"We find nothing that can arrest our attention, in searching 
out the origin of county representation, till we come to a writ 
in the fifteenth year of John, directed to all the sheriffs in 
the following terms : Rex Vicecomiti N., salutem. Prtecipi- 
mus tibi quod omnes mihtes baliivfe tufe qui summoniti fue- 
runt esse apud Oxonian ad Nos a die Omnium Sanctorum in 

1 mat. or Common Lan.Tol, 1.0,202. county! Noi Is it perfbctlj muiilist Uwt 
a Tbis osembly ia menUonea in tbo thej were cbosra by the people; the 
preamble, &ndaftervard9^ of the ffpuHoufl word aummoneri feciE Ja first uajil; and 

haTe been aeeused of paaajng it over too totins patrls comltatlbus- this Diiflit 
BlighUy. Xlie 15«il cectoinTy daes not Iscoostrnedof thekldgJSBelection; but 

tranwribes (Iwse km vrbalim ; and IhoJ ifithor the belter. 

tt iDoke Illie n pious ttnui to niamtain lo those of £i^laud ; bat yielded to the 
the old SaNon jiirlsprudence, nbich was snppllcaUODof thodelsgatefi^omnescom- 
giviDg nay, Rut even if ne adndt the patriotte, qui Legs nuntTaraut, that lie 
bet as here told, I sUU adhere to the wonld permit tbem la lEtaiu the cuatamB 
BsaertlDii Wiat there ia no appBarince that of their ancaton, Impiorlim him by the 
tlteSD tireive deputiee of each county aoul of King BdnaTd,onjUB eisnt legea, 
were Jnvusted nith any bigber authority nee Aiiorum ejfterorum. The king at 
than that of decLaiing their ^nclenb length gave way, bj the advjce ael re- 
nsagea. Any auppositioD of araal legiB' gnest of liia barons, cuo^lio et pfecatu 

rjciplD^ADslo-Saxon 01- Normahf would rest? They were BuppUcanls, not legU- 
a pofllameut of twelve from eaoh latora, 
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quindecim dies venire lacias cum armis suis : corpora voi'o ba- 
roiium sine armis singulariter, et qiiatuor dtseretos milites de 
comitatu tuo, iUuc venire facias ad eundem tetminum, ad Jo- 
quendum nobiscum de negotiis regni iiostri. For the explana- 
tion of this obscure writ I must refer lo what Prynne has said ; ' 
but it remains prablematical whether these four knights (tlie 
only clause which concerns our purpose) were to be elected hy 
the county or returned in the nature of a jury, at the discre- 
tion of the sheriff. Since there is no sufficient proof whereon 
to decide, we can only say with hesitation, that there may have 
been an instance of county representation in the fitleenth 
year of John. 

We may next advert to a practice, of which there is very 
clear proof in the I'eign of Heniy III Subsidies granted in 
parliament were assessed, not as in former limes by the jus- 
tices upon (heir circuits, but by knights freely chosen in the 
county court. This appears by two writs, one of tlie fourth 
and one of the ninth year of Henry III.^ At a subsequent 
period, by a pi-ovision of the Oxford parliament in 1258, 
every county elected four linights to inquire into grievances, 
and deliver their inquisition into parliament.* 

The next writ now extant, that weiirs the appearance of 
parliamentary representation, is in the thirty-eigiith of Henry 
III. Tiiis, aftei' reciting that the earls, barons, and other 
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great men (cseferi magnates) were to meet at London thi-e« 
weeis afier Easter, with hoi-ses and arms, for the purpose of 
Biuhng into Gaaoony, requires the sheriff to compel all within 
his jurisdiction, who hold twenty pounda a year of the king 
in chief, or of Ihose in ward of the king, to appear at the 
same time and place. And that besides those mentioned he 
shaU cause to come before the king's council at Westminster, 
on the fifteenth day after Eastei', two good and discreet 
knights of his county, whom the men of the county shall liave 
chosen for this pui-pose, in the stead of all and each of them, 
to consider, along with the knights of otter counties, what aid 
they will grant the king in such an emergency.^ In the 
principle of election, and in the objeiS of the assembly, which 
was to grant money, this eeri^nly resembles a summons to 
parliament. There are indeed anomalies sufftdently remark- 
able upon the fece of the writ which distinguish this meeting 
from a regular parliament. But whett the scheme of obtain- 
ing money from the commons of shires through the consent 
of their representatives had once been entertained, it was 
easily applicable to more formal councils of the nation.^ 

A few years later there appeara another writ analogous to 
a summons. During the contest between Henry III. and the 
confederate barons in 1261, they presumed to call a sort of 
parliament, summoning three knights out of every county, 
secum tractaturos super commuuibus negotiis regni. This we 
leam only by an opposite writ issued by the king, directing 
tte sheriff to enjoin these knights who had been convened by 
the earls of Leicester and Gloucester to their meeting at St. 
AlbaJi's, that they should repair instead to the king at Wind- 
sor, and to no other place, nobiscum super prsemissis collo- 
quium habituros.' It is not absolutely certain that these 
knights were elected by their respective counties. But even 
if they were so, this assembly has mucli less the appearance 
of a parliament, than that in the thirty-eighth of Henry III. 

At length, in the year 1265, the forty-ninth of Henry HI., 

1 2 PrTnne, p. E3. record non cilant, of flD attempt to sub 

I "This mit tenas stronglj Is show stltnta tepreseoUtlvea elected by bodi» 
thitt tkae tben existed so law by vhicli of man t>r tbe sttend^Dca of tbe Iddl- 

[eiuDts la oipllo or of olhets. £ir A* or by their sevaral procuFJilors, In an 

MiDWy'onbrgrantlnBan si'ajWiiaBpe- tainingQn aid." Report,%. ST' 
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while he was a captive in Ihe hands of Simon de Montfort, 
writs were issued in his name to all the sheriffs, directing 
them to return two knights for the hodyof their 00111117, with 
two citizens orbui^essesfor every city and borough contained 
within it. This therefore is the epoch at which Ihe represen- 
tation of the commons becomes indisputably manifest ; even 
should we reject altogether the more equivocal instances of it 
which have just been enumerated. 

If indeed the knights were still elected by none but the 
whcfli»r tiie king's military tenants, if the mode of represeata- 
S^c^b^'* tioii ^vas merely adopted lo spai'e them the incon- 
fl-eohoidara veniencc of personal attendance, the immediate 
In gencrii. innovation in our polity was not very extensive. 
This is an interesting, but very obscure, topic of inquiry. 
Spelman and Brady, with other writers, have restrained the 
original right of election to tenants in chie^ among whom, in 
process of time, those holding under mesne lords, not being 
readily distinguishable in the hurry of an election, contrived to 
slide in, tiE at length their encroadimenta were rendered legit- 
imate by the statute 7 Hen. TV. c. 15, which put all suitors 
to the county court on an equal footing as to the elective 
franchise. T?he argument on this side might be plausibly 
urged with the following reasoning. 

The spirit of a feudal monarchy, which compelled evety 
lord to act by the advice and assent of bis immediate vassals, 
estabhshed no relation between him and those who held noth- 
ing at his hands. They were included, so far as he was 
concerned, in tlieir superiors ; and the feudal incidents were 
due to him from the wliole of his vassal's fief, whatever ten- 
ants might possess it by sub-iofeudation. In England the 
tenants in chief alone were called to the great councils before 
representation was thought of, as is evident both by the charter 
of John, and by the language of many records ; nor were any 
others concerned in levying aids or escuages, which were 
only due by virtue of their tenure. These military tenants 
were become, in the reign of Heniy III., far more numerous 
than they had been under the Conqueror. If we include 
those who held of the king at de honore, that is, the tenants 
of baronies escheated or in ward, who may probably have 
enjoyed the same privileges, being subject in general to the 
same burdens, their number will be greatly augmented, and 
foi'm no inconsiderable portion of the freeholders of the king- 
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dom. After the statute commoniy caOed QuJa. emptores in 
tte eighteenth of Edward I. they were likely to increase much 
more, as every licensed alienation of any portion of a fief by 
a tenant in chief would create a new fi'eeholcl immediately 
depending upon the crown. Many of these 1«nan(s in capito 
held very small fractions of knight's fees, and were conse- 
quently not called upon to receive knighthood. They were 
plain freeholdei-s holding in chief, and the liheri homines or 
iibere teoentes of those writs which have been already quoted. 
The common form indeed of writs to the sheriff directs the 
knights to be chosen de communltate comitatua. But the 
word communitaa, as in boroughs, denotes only the superior 
part 1 it is not tinusiial to find mention in records of commu- 
nitas populi or omnes de regno, where none are intended but 
the barons, or at most the tenants in chief. If we look atten- 
tively at the earliest instance of summoning knights of shires 
to parliament, that in 38 Henry III., which has beea noticed 
above, it will appear that they could only have been chosen 
by military tenants in chief. The object of calling this par- 
liament, if parliament it were, was to obt^n an aid from the 
military tenants, who, holding leas than a knight's fee, were 
not required to do personal service. None then, surely, but 
the tenants in chief could be electors upon this occasion, which 
merely respected their feudal duties. Again, to come much 
lower down, we find a series of petitions in the reigns of 
Edward HI. and Richard II., which seem to lead ns to a con- 
clusion that only tenants in chief were represented by the 
knights of shires. The writ for wages directed the sheriff to 
levy them on the commons of the county, both within fran- 
ohiaes and without (tam intra libertates quam extra). Bat 
the tenants of lords holding by barony endeavored to exempt 
themselves from this burden, in wMch they seem to have 
been counteoajiced by the king. This led to frequent remon- 
strances from the commons, who finally procured a statute, 
thatall lands which had been accustomed to contribute towards 
the wages of members should continue to do so, even though 
they should be purchased by a lord.^ But, if these mesne 
tenants had jwssessed equal rights of voting with tenants in 
chief, it is impossible to conceive that they would have thought 
of claiming so unreasonable an exemption. Yet, as it would 

1 12 Rio. n. c. 13. Prynoe'a 4Ui Begister. 
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appear harsh to make any distinction between the right'! of 
those who ausfaincd an equal burden, we may perceive how 
the freeholders holding of mesne lords might on that account 
obt^n after the siatute a paiUcipation in the privilege of ten- 
ants in chief. And widiout supposing any partiality or con- 
nivance, it is easy to comprehend tha^ while tbe nature of 
tenures and servieea was so obscure as to give rise to con- 
tinual disputes, of which the ancient records of tlie King's 
Bench are fuU, no sheriff could be very accurate in rejecting 
the votes of common freeholders repairing to the county court, 
and undistinguishable, as must be allowed, from tenants in 
capite upon other occasions, such as serving on juries, or 
voting oa the election of coroners. To all tliis it yields some 
corroboration, that a neighboring though long hostile king- 
dom, who borrowed much of her law from our own, has never 
admitted any freeholders, except tenants in chief of the 
crown, to a suffrage in county elections. These attended the 
parliament of Scotland in person till 1428, when a law of 
James I, permitted them to send representatives,^ 

Such is, I think, a fair statement of the arguments that 
might be alleged by those who would restrain the right of 
election to tenants of the crown. It may be urged on the 
other side that the genius of the feudal system was never 
completely displayed in England 5 much less can we make 
use of that policy to expkin institutions tliat prevailed under 
Edward I, Instead of aids and soilages levied upon the 
king's military tenants, the crown found ample resources in 
subsidies upon movables, from which no class of men was 
exempted. But the statute that abolished ail unparliament- 
ajy taxation led, at least in theoretical principle, to extend the 
eleclive franchise to as large a mass of the people as could 
conveniently exercise it. It was even in the mouth of our 
kings that what concerned all should be approved by all. Nor 
is the language of all extant writs less adverse to the supposi- 
tion that the right of suffrage in county elections was limited 
to tenants in chief. It seems extraordinary that such a re- 
striction, if it existed, should never be deducible from these 
instruments; that their terms should invariably be lai^ 
enough to comprise all freeholders. Yet no more is ever re- 
quired of the sheriff than to return two knights chosen by tlie 

I Plnkerton'B Hist, of Scoiland. toI. i, p, 120, 367. Bat this law was not r^O' 
l«l]f Mted upon tm 1587. p.aeS. 
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body of the county. For tliey are not only said to be re- 
turned pro communitate, but "'per cominunitatein," and " de 
aasensu totius communitatis." Nor is it satisfactory to allege, 
without any proof, that this word should be restricted to the 
tenants in chief, contrary to what must appear to be its ob- 
vious meaning.^ Cerlainly, if these tenants of the crown had 
found inferior freeholds usuiping a right of suffrage, we migbt 
expect to find it the subject of some legislative provision, or 
at least of some petition and complaint. And, on the other 
hand, it would have been considered as unreasonable to levy 
the wages due to knights of the shire for their service in par- 
liament on those who had no share in their election. But it 
appears by writs at the very beginning of Edward" IL's reign, 
that wages were levied " de communitate comitatus,'' " It will 
scarcely be contended that no one was to contribute under 
this writ but tenants in chief; and yet the word communitas 
can hardly be applied to different persons, when it occurs in 
the same instrument and upon the same matter. The series 
of petitions above mentioned relative to the pajTnent of wages 
rather tends to support a conciusion that all mesne tenants 
had the right of suffrage, if they thought fit to exercise it, 
MDce it was earnestly contended that they were liable to con- 
tribute, towards that expense- Nor does there appear any 
reason to doubt that all freeholders, except (hose within par- 
ticular franchises, were suitors (o the county court — an insti- 
tution of no feudal nature, and in which eleelJons were to he 
made by those present. As to the meeting to which knights 
of shires were summoned in 33 Henry III., it ought not to be 
reckoned a parliament, but rather one of those anomalous 
conventions which sometimes oceurred in the unfixed state of 
government It is at least the earliest known instance of 
representation, and leads us to no coneluaion in respect of later 
times, when the commons had become an essential part of the 
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legislalare, and their consent was requireil to all public 
burdens. 

This question, upon tlie wkole, is certainly not tree from 
considerable difficulty. Tbc legal antiquaries are divided. 
Prynne does not seem to bave doubted but tbat the knigbfs 
were " elected in tlie full county, by and for tbe whole 
county," without respect to the tenure of tlie freeholders.^ 
But Brady and Carte are of a (Afferent opinion.' Yet their 
disposition to narrow the basis of the constitution is so strong, 
that it creates a sort of prejudice against their authority. 
And if I might offer an opinion on so obscure a subject, I 
should be much inclined to believe that, even from the reign 
of Henry III., the election of knights by all freeholders in the 
county court, without regard io tenure, was little, if at all, 
different from what it is at present.* 

The progress of towns in several continental countries, 
Progress of from a condition bordering upon servitude to 
towns. wealth and liberty, has more than once attracted 

our attention in other parts of the present work. Their 
growth in England, both from general causes and imitative 
policy, was very similar and neariy coincident. Under the 
Anglo-Saxon line of sovereigns we scarcely can discover in 
our scanty records the condition of their inhabitants, except 
retrospectively fi'om the gi'eat survey of Domesday Book, 
which displays the state of England under Edward the Con- 
fessor, Some attention to commerce had been shown by 
Alfred and Athelstan ; and a merchant who had made three 
voyages beyond sea was raised by law of the latter monarch 
to the dignity of a Thane.^ This privilege was not perhaps 
often claimed; but the burgesses of towns were already a 
distinct class from the oeorls or rustics, and, though hardly 
free according to our estimation, seem to have laid the foun- 
dation of more extensive immunities. It is probable, at least, 
that the English towns had made full as gi-eat advances 
towards emancipation as those of France. At the Conquest 
we find the burgesses or inhabitants of towns living under the 
superiority or protection of the king, or of some other lord, 
to whom they paid annual rents, and determinate dues or 
customs. Sometimes they belonged to different lords, and 

1 ]>rriiiie'a aa EeRialcr, p. 50. bargli RoTicw, vol. sim. p. 341. JNori 

1 Carte's nIsC. of Enjflsrja, il. 260- III.] 
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sometiines the same burgess paid customs to one master, 
while he was under the jurisdiction of anothoi-. They fre- 
queutiy enjoyed special privileges as to inheritance ; and in 
two or three instances they seem to have possessed common 
property, belonging to a sort of guild or corporation, and in 
some instances, perhaps, had a municipal administration by 
magistrates of their own choice.^ Besides the regular pay- 
ments, which were in general not heavy, they were liable to 
tallages at the discretion of their lords. This burden con- 
tinued for two centuries, with no limitation, except that tha 
barons were latterly forced to ask permission of the king be- 
fore they set a tallage on their tenants, which was commonly 
done when he imposed one upon his own.' Stall the towns 
became considerably richer; for the profits of their traffic 
were undiminished by competition, and the consciousness that 
they could not be individually despoiled of their possessions. 
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like tlie villeins of the country around, inspired an industry 
and perseverance which all the rapacity of Norman kings and 
barons was unable to daunt or overcome. 

One of the earliest and most important changes in tlie con- 
Towns let ditlon of the burgesses was the conversion of their 
In fee-form, imiividual tributes into a perpetual rent from the 
whole borough. The town was then said to be affirmed, or 
let in fee-farm, to the burgesses and their successors forever.' 
Previously to such a grant the lord held the town in his 
demesne, and was the legal proprietor of the soil and tene- 
ments; though I by no means apprehend that the burgesses 
were destitute of a certain estaf* in their possessions. But 
of a town in fee-farm he only kept the superiority and the 
inheritance of the annual rent, which he might recover by 
distress.' The bui^eases held their lands by bur gage-ten are, 
nearly analogous to, or rather a species of, free socage.' 
Perhaps before the grant they might correspond to modem 
copyholdere. It is of some importance to observe that the 
lord, by such a grant of the town in fee-farm, whatever we 
may think of its previous condition, divested himself of his 
property, or lucrative dominion over the soil, in return for the 
perpetual rent ; so that lallages subsequently set at his own 
discretion upon the inhabitants, however common, can hardly 
be considered as a just exei'cise of the rights of proprietor- 

Under such a system of arbitrary taxation, however, it was 
Ohartera of evident to the most selfish tyrant that the wealth 
incorpora- of his buTgesses was his wealth, and their pros- 
^"^ perity his interest; much more were liberal and 

sagacious monarchs, like Henry H,, inclined to encourage 
them by privileges. From the time of William liufus there' 
was no reign in which charters were not granted to different 
towns of exemption from tolls on rivei-s and at markets, those 
lighter manacles of feudal tyranny ; or of commercial fran- 
chises ; or of immunity from the ordinary jurisdictions ; or, 
lastly, of internal self-regulation. Thus the original charter 
of Henry I. to the city of London * concedes to the citizens, in 

1 Modof , rima Bitr^, p, 1. Tberelg ^ 1 bave rea<l eDmenher? that tbEs 

DoQiefld^, p. 20S. not contain any date. Rymer. t. L p. 1] 

s Mados, p. 13, 13. (eai(. 1816). Oouia il be traced ao high, 

1 Id. p. 21. the circumstance would be remarksbls. 
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addition to valuable commercial and fiscal iramunitica, tte 
right of choosing tieir own sheriff and juslice, to the exclusion 
of every foreign jurisdiction.-' These grants, however, were 
not in general so extensive till (he reign of John.° Before 
that time the interior arrangement of towns had received a 
new organization. In the Saxon period we find voluntary 
associations, sometimes religious, sometimes secular ; in some 
cases for mutual defence ag^nst injury, in othei^ for mutual 
relief in poverty. These were called guilds, from the Saxon 
verb gildan, to pay or contribute, and exhibited the natural, 
if not the legal, character of corporations." At the time of 
the Conquest, as has been mentioned ahove, such voluntary 
incorporations of the burgesses possessed in some towns either 

u the earilest chirlera grintoi by comniitteil wantonly, tlie fellow hid no 
Louis VI., snppojed to bB (Be fether of right to call on the SQciGtj fOr contrtbu- 
Uieselnstltntfons, an UTOTil years la,ter. Uhd. If one ftUw klllM another, he 
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BBversl ourioua partloulais. AcomposI- indncod meto Insert this note, though 

eeiTe,of the usual «ere£ld. was to be mora of the Anglo-Saxon jrnilds in 
BnfbnBd from the slayerof any fclloiv. Turner's History, vol. 11. p. 103. Socle- 
It s fffloir (gllda) lulled ft man of 1200 tiK of the same liliid, fcr rnrpoaes of 
shillings wererfia, each of the society WIS religion, charity, or niutuHl s^iitance. 

two one (perhaps ten shlilings) ; for a torwards. Blomcfteld's lliat. of NcSilk, 
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landed property of their own, or rights of superiority over 
ttat of others. An internal elective government seems to 
have been required for the administration of a common reve- 
nue, and of other business incident to their association,' 
They became more numerous and more peculiarly commercial 
after that era/ as well from the increase of trade as through 
imitation of similar fraternities existing in many towns of 
France. The spirit of monopoly gave strength to those in- 
stitutions, each class of traders forming itself into a body, in 
order to exclude competition. Thus were established the 
companies in corporate towns, that of the Weavers in London 
being perhaps the earliest ; ^ and these were successively con- 
solidated and sanctioned by charters from the cro\™. In 
towns not large enough to admit of distinct companies, one 
merchant guild compi-ehended the traders in general, or the 
chief of them ; and this, from the reign of Henry II. down- 
wards, became the subject of incorporating charters. The 
management of their interna! concerns, previously to any in- 
corporation, fell naturally enough into a sort of oligarchy, 
which the tenor of tlie charter generally preserved. Though 
the immunities might be very extensive, the powers were more 
or less restrained to a, small number. Except in a few places, 
tie right of choosing magistrates was first given by king John ; 
and certainly must rather be ascribed to hia poverty than to 
any enlarged policy, of which he was utterly incapable.' 

From the middle of the twelfth century to that of the thir- 
PrQsperjtv ^^'"i^ ite traders of England became more and 
of English more prosperous. The towns on the southern 
'^'™'' coast exported tin and other raetals in exchange 

for the wines of Fi-ance; those on the eastern sent com to 
Norway — the Cinque Ports bartered wool against the stuffs 
of Flanders.' Though bearing no comparison with the cities 
of Italy or the Empire, they increased suffieienlly to acquire 
importance at home. That vigorous prerogative of the Nor- 
man monarchs, which kept down the feudal aristocracy, 
compensated for whatever inferiority there might be in the 
population and defensible strengtli of the English towns, com- 
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pared wifli thoae on the continent. Tliey had to fear no petty 
oppressors, no local hostility ; and if they could satisfy the 
rapacity of the crown, were secure from all other grievances 
London, far above the rest, our ancient and noble 
capital, might, even in those early times, be justly '"'■ 
termed a member of the politiwil system. This great city, 
so admirably situated, was rich and populous long before the 
Conquest. Bede, at the beginning of the eighth century, 
speaks of London as a great market, which tradere frequented 
by land and sea.' It paid 15,000t out of 82,000;., raised by 
Canute upon the kingdom.^ If we believe Roger Hoveden, 
the citizens of London, on the death of Ethelred II., joined 
with part of the nobility in raising Edmund Ironside to the 
throne.* Harold I., according to better authority, the Saxon 
Chronicle and William of Malmahury, was elected by their 
concurrence.* Descending to later history, we find them 
active in the civil war of Stephen and Matilda. The famous 
bishop of Winchester lells the Londoners that they are almost 
accounted as noblemen on account of the greatness of their 
city; into the community of which it appears that some 
b^ns had been received.^ Indeed, the citizens themselves, 
or at least the principal of Ihem, were oaUed barons. It was 
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certainly by far the greatest city in England. Thei-e have 
been different estimates of its population, some of whieh are 
extravagant; but I think it could hardly have contained less 
than thirty or forty thousand souls within its walls ; and the 
suburbs were very populous.^ These numbers, the enjoyment 
of privileges, smd the eonsciousness of strength, infused a free 
and even a mutinous spirit into their conduct.^ The Lon- 
doners were always on tlie barons' side in their contests witli 
tbe crown. They bore a part in deposing Willjum Long- 
champ, the chancellor and justiciary of Eichard I.' They 
were distinguished in (he great struggle for Magna Ctarta ; 
the privileges of their city are expressly confinned in it ; and 
the mayor of London was one of the twenty-five barons to 
whom the maintenance of its provisions was delegated. In the 
subsequent reign the citizens of London were regarded with 
much dislike and jealousy by the court, and sometimes suf- 
fered pretty severely at its hands, especially after the battle 
of Evesham,* 

Notwithstanding the influence of London in these seasons 
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of diafurbance, we do not perceive that it was distinguisted 
from the most insignificHtit town by greater participation in 
natiiinai councils. Rich, powerful, honorable, and high-spirited 
<ia its citizens had become, it was very long before they found 
n regular pliice ia parliament. Tlie prerogative of imposing 
tallages at pleasure, unsparingly exercised by Henry III. 
even over London,' leil the crown no indncement to summon 
the inhabitants of cities and boroughs. As these indeed were 
daily growing more considerable, they were certain, in a mon- 
archy so limited as that of England became in the thirteenth 
century, of attaining, sooner or later, this eminent privilege. 
Although therefore the object of Simon de Montfort in calling 
them to his parliament after the battle of Lewes was merely 
to strengthen has own faction, which prevailed among the 
commonalty, yet their permanent admission inlo the legisla- 
ture, may be ascribed lo a more genera] cause. For otlierwise 
it is not easy to see why the innovation of an usurper should 
have been drawn into precedent, though il might perhaps 
accelerate what the course of affairs was gradually preparing. 
It is well known that the earliest writs of summons to cities 
and boroughs, of which we can prove the existence, p[„t ju^. 
an those of Simon de Montfort, earl of Leicester, monii^ of 
bearing date 12th of December, 1264, in the forty- pJitament, 
ninth year of Henry IIL^ After a long contro- '°^ •*■ ™- 
versy almost all judicious inquirers seem to have acquiesced 
in admitting this origin of popular representation.' The 
argument may be very concisely stated We hnd from nnu 
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merable records that the king imposed tallages upon hia 
demesne towns at discretion.' No public instrument previous 
to the forty-ninth of Henry III. names the citizens and bur- 
gesses as constituent parts of parliament; though prelates, 
barons, knights, and sometimes freeholders, are enumerated ;° 
while, since the undoubted admission of the commons, they 
, are almost invariably mentioned. No historian speaks of 
representatives appearing for the people, or uses tlie word 
citizen or burgess in describing those present in pai'liament. 
Such convincing, though negative, evidence is not to be inval- 
idated by some general and ambiguous phrases, whether in 
writs and records or in historians." Those monkish annalisls 
are poor authorities upon any point where their L-uiguage is 
to be delicately measured. But it is hardly possible that, 
writing circumstantially, as Eoger de Hoveden and Matthew 
Paris sometimes did, concerniag proceedings in parliament, 
they could have failed to mention the commons in unequivocal 
expressions, if any representatives from that order hfid actu- 
ally formed a part of the assembly. 

Two authorities, however, which had been supposed to 
inthoriaca prove a greater antiquity than we have assigned 
inavotof to the representation of the commons, are deserv- 
diie. ing of particular consideration ; the cases of St. 

SI. Albans. jUbans and Barnstaple. The burgesses of St. 
Albans complained to the council in the eighth year of 
Edward 11., that, although they held of the king in capite, 
and ought to attend bis parliaments whenever they are sum- 
ttioned, by two of their number, instead of all other services, 
!is had been their custom in all past times, which services the 
said burgesses and their predecessors had performed as well 
in the time of the late king Edward and his ancestors as in 
that of the present king until the parliament now sitting, the 
names of their deputies having been constantly enrolled in 
chancery, yet the sheriff of Hertfordshire, at the instigation 
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of the abbot of St, Albans, had neglected to cause an election 
and return to be made ; and prayed remedy. To this petition 
it was answered, "Let the rolls of chancery be examined, 
that it may appear whether the said burgesses were accus- 
tomed to come to parliament, or not, in the time of the king's 
ancestors ; and let right be done to them, vocatis evocandis, 
si necesse fuerit." I do not translate these words, concerning 
the sense of which there has been some dispute, though not, 
apparently, very material to the principal subject^ 

This is, in my opinion, by far the most plausible testimony 
for the early representation of boroughs. The burgesses of 
St. Albans claim a prescriptive right from the usage of all 
past times, and more especially those of tlie late Edwai-d and 
his ancestors. Could this be alleged, it has been said, of a 
privilege at the utmost of fifty years' standing, once granted 
by an usurper, in the days of the late king's father, and after- 
wards discontinued till about twenty years before the date of 
their petition, aecordmg to those who refer the regular appear- 
ance of the commons in parliament to the twenty-third of 
Edward I. ? Brady, who obviously felt the strength of this 
auihority, has shown little of his usual ardov and acuteness in 
repelhng it. It was observed, however, by Madox, that the 
petition of St. Albans contains two very singular allegations : 
it asserts that the town was part of the king's demesne, 
whereas it had invariably belonged to the adjoining abbey ; 
and that its bui^esses held by the tenure of attending parlia- 
ment, instead of all other services, contrary to all analogy, 
and without parallel in the condition of any tenant in capite 
throughout the kingdom. " It is no wonder, therefore," aaya 
Hume, " that a petition which advances two falsehoods should 
contain one historical mistake, which indeed amounts only to 
an inaccurate expression." But it must be confessed that we 
cannot SO easily set aside the whole authority of this record. 
For whatever assurance the people of St. Albans might show 
in asserting what was unti-ue, the king's council must have 
been aware how recently the deputies of any towns had been 
admitted into parliament. If the lawful birth of the House 
of Commons were in 1 295, as is maintained by Brady and his 
^sciples, is it conceivable that, in 1315, the council would 
have received a petition, claiming the elective franchise by 



Hosted =vGoogIe 



32 EARLIEST WRITS TO TOWNS. Chap, YHI. Part m, 

prescription, and have referred to the rolls of cbancery to 
inquire whether this had heen used in the days of tlie king's 
progenitors ? T confess that I see no answer which caa easily 
be given to this objection by such as adopt the latest epoch 
of boi'ough i-epresenlation, namely, the parliament of 2S E. I. 
But they are by no means equally conclusive against the sup- 
position that the communities of cities and towns, iiaving been 
first introduced info the legislature during Leicester's usurpa- 
tion, in the forty-ninth year of Henry III., were summoned, 
not perhaps uniformly, but without any long intermission, to 
succeeding parUaments. There is a strong presumption, from 
the language of a contemporaiy historian, that they sat in the 
parliament of 1269, four years after that convened by Leices- 
ter.^ It is more unequivocally stated by another annalist that 
they were present in the first parliament of Edward I. held 
in 1271.^ Nor does a similar inference want some degree of 
support from the preambles of the statute of Marlebridge in 
51 H, III,, of Westmiaster T, in the third, and of Gloucester 
in the sixth, year of Edwai'd L' And the writs are extant 
which summon every city, borough, and market town to send 
two deputies to a council in the eleventh year of his reign. 
I call this a council, for it undoubtedly was not a parliament. 
The sheriffs were directed to summon personally all who held 
ciore than twenty pounds a year of the crown, as well as four 
knights for each county invested with full powers to act for 
the commons fkereof. The knights and burgesses thus chosen, 
as well as the clergy withm the province of Canterbury, met 
at Norttanipton i those within the province of York, at that 

' Oonvocalis oniverds Angliie prelatia sucli, particularly the toramr, thongh 
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city. And neither assembly was opened by the king.' This 
anomalous convention was nevertheless one means of estab- 
lishing the representative system, and, to an inquirer free 
from technical prejudice, is little less important than a regular 
parliament. Nor have we long to look even for this. In the 
same year, about eight moniJis after the councils at Northamp- 
ton and York, wrifs were issued summoning to a parliameBt 
at Shrewsbury two citizens from London, and as many from 
each of twenty other, considerable towns.' It is a slight cavil 
to object that these were not directed as usual to the sheriff 
of each county, but to the magistrates oi each'place. Thougli 
a very imperfect, this was a regular and unequivocal repre- 
sentation of the conmions in parliament. But their attendance 
seems to have intermitted from this time to the twenty-third 
year of Edward's reign.' 

Those to whom the petition of St. Albans is not satisfac- 
tory will hardly yield their conviction to that o^^^^^f^ ,g 
Barnstaple. This town set forth ir +*"> "•'^^locr.th ^ '- 

1 Brady's Hlsi. ol Eagknd, vol. 11. of tli< 

Appenaii ; Cwte, TOl. U. p. 3*7. 19S, i 
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of Edward III. that, among oflier franchises granted to them 
by a cliaiter of Athclstan, they had ever since excercised 
the right of sending two burgesses to parliament. The said 
charter, indeed, ivaa unfortunately mislaid ; and the prayer 
of their petition was to obtain one of the like import in its 
stead. Barnstaple, it must be observed, was a town belong- 
ing to Lord Audley, and had actually returned membera ever 
since the twenty-tWcl of Edward I. Upon an inquisition 
directed by the king to be made inlo the truth of these al- 
legations, it was found (hat " the burgesses of the said town 
were wont to send two burgesses to parliament for the com- 
monalty of the borough ; " but nothing appeared as to the 
pretended charter of Athelstan, or the liberties which It was 
alleged to contain. The burgesses, dissatisfied with this 
inquest, prevailed that another should be taken, which cer- 
tainly answered better their wishes. The second jury found 
that Barnstaple was a free borough from time immemorial ; 
that the burgesses had enjoyed under a charter of Athelstan, 
which had been casually lost, certain franchises by them 
enumerated, and particularly that they should send two 
burgesses to parliament ; and that it would not be lo the 
king's prejudice if he should grant them a fresh charier in 
terms equally ample with that of his predecessor Athelstan. 
But the following year we have another writ and another 
inquest ; the former reciting that the second return had been 
unduly and fraudulently made ; and the latter expressly con- 
tradicting the previous inquest in many points, and especially 
finding no pro»tf of Athebtan's supposed chartei". Comparing 
the various parts of this business, we shall probably be in- 
duced to agree with WiUis, that it was but an attempt of the 
inhabitants of Barnstaple to withdraw themselves from the 
jurisdiction of their lord. For the right of returaing bur- 
gesses, though it is the main point of our inquiries, was by 
no means the most prominent part of their petition, which 
rather went to establish some civil privileges of devising 
their tenements and electing their own mayor. The first and 
feirest return finds only that they were accustomed to send 
members to parliament, which an usage of fifty years (from 
23 E. I. to 18 E. III.) was fully sufficient to establish, with- 
out searching into more remote antiquity. ^ 

■ Wims, NoliUa PMliuDBjihiris, ml. ii. p. 312; LyttpUon's Hist, of Hen. II., 
mil. It. p. 89. 
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It has, however, probably occurred to the reader of these 
two cases, St. Albans and Barnstaple, that the repreaenlatloii 
of the commons in parliament was not treated as a novelty, 
even in times little posterior to those in which we have berai 
supposing it to have originated. In this consists, I think, the 
sole strength of the opposite ailment. An act in the fifth 
year of iSchard H. declares that, if any sheriff shall leave 
out of his returns any cities or boroughs which be bound and 
of old times were wout to come to the parliament, he shall 
be punished as was accustomed to be done in the like case in 
time past. ' In the memorable assertion of legislative right 
by the commons in the second of Henry V. (which wiU be 
quoted hereafter) they affirm that " the commune of the land 
is, and ever has been, a member of parliament." * And the 
consenting sufirage of our older law-books must be placed in 
the same scale. The first gainsayera, I think, were Camden 
and Sir Henry Spelman, who, upon probing the aatiquities 
of our constitution somewhat more exactly than their prede- 
cessors, declared that they could find no signs of the com- 
mons in parliament till the forty-ninth of Henry HI, 
Prynne, some years afterwards, with much vigor and learn- 
ing, maintained the same argument, and Brady completed the 
victory. But the current doctrine of Westminster Hall, and 
still more of the two chambers of parliament, waa certainly 
much against these antiquaries ; and it passed at one time for 
a surrender of popular principles, and almost a breach of 
privilege, to dispute the lineal descent of tlie House of Com- 
mons from the witenagemot.* 



' SBis. II. stst. 2. c 
<• Tbongli auoh' Bn ' 
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The true ground of these pretensions to antiquity was » 
very well-founded persuasion that no other argument would 
he so ecnclusive to ordinary minds, or cut short so effecluaJiy 
all encroacluneuts of the prerogative. The populace of 
every country, but none so much as the English, easily grasp 
the notion of right, meaning thereby something positive and 
definite ; while the maxims of expediency or tlieoreticol 
reasoning pass slightly over their minds. Happy indeed for 
England that it is so ! But we have here to do with the 
lact alone. And it may be observed that several pious 
frauds were practised to oxak the antiquity of our constitn- 
tional liberties. These began, perhaps, very early, when iJie 
imaginary laws of Edward the Confessor were so eamestly 
demanded. They were carried further under Edward L and 
his successor, when fie fable of privileges granted by the 
Conqueror to the men of Kent was devised ; when Andrew 
Horn filled his Mirror of Justices with fictitious tales of 
Alfred ; and, above all, when the " Method of holding parlia- 
ments in the time of Ethelred" was fabricated, about the 
end of Richard II.'s reign j an impostui-e which was not too 
gross 1« deceive Sir Edward Coke.^ 

There is no great difficulty in answering the question why 
CsuBesof tte deputjes of boroughs were finally &ad perma- 
(mminonii^ ncntly ingrafted upon parliament by Edward I.'' 
f^m The government was becoming constantly more 

'™™s'''- attentive to the wealth that commerce brought into 
the kingdom, and tie towns were becoming more flourishing 
and more independent. But chiefly there was a much 
stronger spirit of general liberty and a greater discontent at 
violent acts of prerogative from the era of Magna Charta ; 
after which authentic recognition of free principles many 
acts whicii liad seemed before but the regular exercise of 
authority were looked upon as infringements of the subject's 
right. Among these the custom of setting tallages at discre- 

3 These expresBlonB cannot appear too tbe diScront ronke present are enuraer- 
etrong But it JB vary rontarkablo that aCtd. Kot. Pari, vol, ii. p. 146. A iuN 

the towns, but only the counHeB. mills, really not Eummoned, It is V ftr the 
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tion would naturally appear the most intolerable ; and men 
were unwilling lo remember that the burgesses who pwd 
thera were indebted for the rest of their possessions to the 
bounty of the crown. In Edward I.'s reign, even before the 
great act of Confirmation of the Charters had rendered arbi- 
trary impositions absolutely onconstitutioija!, they might 
perhaps excite louder murmurs than a discreet administra^ 
tjon would risk. Though the necessities of the king, there- 
fore, and his imperious temper often led him to this coui'se,' 
it was a more prudent counsel to try the willingness of hia 
people before he forced their reluctance. And the success 
of his innovation rendered it worth repetjlion. Whether it 
were from the complacency of the commons at being thus 
admitted among the peers of the realm, or from a persuasion 
that the king would take their money if they refused it, or 
from inability to withstand the plausible reasons of his minis- 
ters, or from the private influence lo which the leaders of 
every popular assembly have been accessible, much more was 
granted in subsidies after the representation of the towns 
commenced than had ever been extorted in tallages. 

To grant money was, therefore, the main object of their 
meeting; and if the exigencies of the administration could 
have been relieved without subsidies, the citizens and bur- 
gesses might still have sat at home and obeyed the laws 
which a council of prelates and barons enacted for their gov- 
ernment. But it is a difficult question whether the king and 
the peers designed to make room for them, as it were, in 
legislation; and whether the power of the purse drew after 
it immediately, or only by degrees, those indispensable rights 
of consenting to laws which they now possess. There are 
no sufficient means of solving this doubt during the reign of 
Edward L The mit in 22 E. I. directs two knights to be 
chosen cum plena potestate pro se et tota communitate comi- 
tatus prfedicti ad consulendum et consentiendum pro se et 
communitate illS, his quje comites, barones, et proceres 
prtedicti concorditer ordinaverint in pnmnissis. That of the 
next year runs, ad faciendum tunc quod de communi consilio 
ordinabitup in prtemissis. The same words are inserted in 

I TsUajni ners imposed wlChout con- epiiitnsl nobility to act a tnlUge on Uielr 
Mntofpuliament la 17 B. I. Wvkes, ownttnanla. This was Bubsoquent to 
p. 117: sod In 32 B. I. Braay's Hist, the Conflnnatlo Cll^[ta^uBl,anaunql»^■ 



Hosted ^yGoOglC 



88 DIVISION OF PARLIAMENT Chjvi>. VIU, Pabt HL 

the writ of 26 E. I. In that of 28 E. I. the knights are 
directed to be sent cum plena potestate audiendi et faciend! 
quK ibidem ordinari contigerint pro communi coramodo- 
Several others of the same reign have the words ad 
faciendum. The difficulty is to pronounce whether this tenn 
is to be interpreted in the sense of performing or of enact- 
ing ; whether the representatives of the commons were 
merely to learn from the lords what was to be done, or to 
bear their part in advising upon it. The earliest writ, that 
of 22 E. I-, certainly implies the latter ; and X do not know 
that any of the rest are conclusive to the contrary. In the 
reign of Edward IL the words ad consentiendura alone, or 
ad feciendum et conseutiendum, begin; and from that of 
Edward HI. this form has been constantly used.^ It must 
still, however, be highly questionable whether the commons, 
who had so recently taken their place in parliament, gave 
anything more than a constructive assent to the laws enacted 
during this reign. They are not even named in the pream- 
ble of any statute till the last year of Edward I. Upon 
more than one occasion the sheriffs were directed to return 
the eame members who had sat in the last parliament, miless 
prevented by death or inflrmity.' 

It has been a very prevailing opinion that parliament was not 
At nhat divided into two houses at the firat admission of the 
time pariia- commons. If by this is only meant that the com 
SyM^*^ mons did not occupy a separate chamber tiO some 
jnio two' time in the reign of Edward HI., the proposition, 
true or false, ■ will be of little importance. They 
tuay have sat at the bottom of Westminster Hall, while the 
lords occupied the upper end. But that they were ever in- 
termingled in voting appears inconsistent with likelihood and 
authority. The usual object of calling a parliament was to 
impose taxes ; and these for many years after the introdue- 
IJon of the commons were laid in different propoi-tions upon 
the thi'ee estates of the realm. Thus in the 23 E. I. the 
earls, barons, and knights gave the king an eleventh, the cler- 
gy a tenth ; while he obtained a seventh from the citizens and 
burgesses ; in the twenty-fourth of the same king the two 
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former of these orders gave a twelfth, the last an eighth 5 in 
the thirty-thircl jtiir a thirtieth was the grant of the barons 
and knights and of the dergj, a twentieth of the cities and 
towns j in the first of Edward IL the counties paid a twen- 
tieth, the towns a fifteenth ; in the sixth of Edward IH. the 
rates were a fifteenth and a tenth.' These distinct grants 
imply distinct grantors ; for it is not to he imagined that the 
commons intermeddled in those affectmg the lords, or the 
lords in those of the commons. In feet, however, there is 
ahundant proof of their separate existence long before the 
seventeenth of Edward III., which is the epoch assigned by 
Carte,'' or even the Bixth of that king, which has been chosen 
by some other writers. Thus the commons sat at Acton Bur- 
Dcll in the eleventh of Edward I., while the upper house was 
at Shrewsbury. In the eighth of Edward II- " the commons 
of England complain to the king and his council, &c."' These 
must surely have been the commons assembled in parliament, 
for who else could thus have entitled themselves ? In the 
nineteenth of the same king we find several petitions, evident- 
ly proceeding from the body of the commons in parliament, 
and complaining of public grievances.* The roll of 1 E. III., 
though mutilated, is conclusive to show that separate petitions 
were then presented by the commons, according to the j-egu- 
lar usage of s«bsec[uent times." And indeed the preamble 
of 1 E. in., Stat. 2, is apparently capable of no other infer- 
ence. 

As the knights of shires correspond to the lower nobility 
of other feudal countries, we have less cause to be surprised 
that they belonged originally to the same branch of parlia- 
ment as the barons, than at their subsequent intermixture 
with men so inferior in stt^ion as (he citizens and burgesses. 
It is by no means easy to define the point of lime when this 
ilisJribulion was settled ; but I think it may be inferred from 
the rolls of parliament that the houses were divided as they 
are at present in the eighth, ninth, and nineteenth years of 
Edward II.* This appears, however, beyond doubt in the 
first of Edwai-d III.' Tet in the sixth of the same prince, 
though the knighta and burgesses are expressly mentioned to 

1 Btadj's Hiat. of EnglEnd, TOl. il. p. ' Kot. Pari. Tol. i. p. W9. 
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have consulted together, tlie former tased themselves in a 
emaller rate of subsidy ttan the latter.^ 

Tke proper business of tlie House of Commons was lo po- 
titioii for redress of grievances, as much as to provide for the 
necessities of the crown. In the prudent fiction of English 
law no wrong is supposed to proceed from the source of right. 
The throne is fixed upon a pinnacle, which perpetual beama 
of truth and justice irradiafe, though conniption and partiality 
may occupy the middle region and cast their chill shade upon 
all below. In his high court of parliament a king of Eng- 
land was to learn where injustice had been unpunished and 
where right had been delayed. The common couita of law, 
if they were suflicientiy honest, were not sufficiently strong, 
to redress the subject's injuries where the officers of ihe crown 
or the nobles interfered. To parliament he looked as the 
great remedial court for relief of private as weU as public 
grievances. For tliis cause it was ordained in the fifth of Ed- 
ward II. that the king should hold a parliament once, or, if 
necessary, twice every year; "that the pleas which Lave 
been thus delayed, and those where the justices have differed, 
may be brought to a close." ^ And a short act of 4 Edward 
III., which was not very strictly regarded, provides tliat a 
parliament shall be held "every year, or oftener, if need 
be." ' By what persons, and under what limitations, this ju- 
risdiction in parliament was exercised will come under our 
future consideration. 
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The efficacy of a king's personal character in so imperfect 
a state of government was never more strongly exemplified 
than in the first two Edwards. The father, a little before hia 
death, huA humbled his boldest opponents among the nobility ; 
and as for the commons, so far from claiming a Eamrd ii. 
right of remonstrating, we have seen cause to doubt ^"l^™ *? 
whether they were accounted effectual members J^ng h^ 
of the legislature for any purposes but taxation, "i*"- 
Eut in the very second year of the son's reign they granted 
the twenty-fifth penny of their goods, " upon this condition, 
that the king should take advice and grant redress upon cer- 
tain articles wherein they are ^grieved." These were an- 
swered at the ensuing parliament, and are entered with the 
king's respective promises of redress upon the roU. It will 
be worth while to extract part of this record, that we may 
see what were the complaints of the commons of England, 
and their notions of right, in 1309. I have chosen on this 
as on other occasions to translate very literally, at the ex- 
pense of some stiffness, and perhaps obscurity, in language. 

" The good people of the kingdom who are come hither to 
parliament pray our lord the king that he will, if it please 
him, have regard to hia poor subjects, who are much ag- 
grieved by reason that they are not governed as they should 
be, especially as to flie articles of the Great Charter ; and for 
this, if it please him, they pray remedy. Besides which, they 
pray their lord the king to hear what has long aggrieved his 
people, and still does so from day to day, on the part of those 
who call themselves his officers, and to amend if, if he pleasr 
es." The articles, eleven in number, are to the following 
purport : — 1. That the king's purveyors seize great quanti- 
ties of victuals without payment ; 2. That new customs are 
set on wine, cloth, and other imports; 3. That the current 
coin is not so good as formerly ; ' 4, 5. That the steward 
and marshal enlarge their jurisdiction beyond measure, to the 
oppression of the people ; 6. That the commons find none to 
receive petitions addressed to the council; 7. That the col- 
lectors of the king's dues (pemours dea prises) in towns and 
at fairs take more than is lawful; 8. That men are delayed 
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in thoir civil suits by writs of protection ; 9. That felons es- 
cape punisiiment by procuring charters of pardon ; 10. That 
the constables of tiie king's castles take cognizance of coramoa 
pleas ; 11. That the king's escheafors oust men of lands held 
by good title, uader pretence of an inquest of office.' 

These articles display in a short compass the natui'e of 
those grievances wliich existed under almost all the princes 
of the Plantagenet dynasty, and are spread over the rolls of 
parliament for more than a century after this time. Edward 
gave the amplest assurances of putting an end to them all, 
except in one instance, the augmented customs on imports, to 
which he answered, rather evasively, that he would take them 
off till he should perceive whether himself and his people 
derived advantage from so doing, and act thereupon as he 
should he advised. Accordingly, the next yeai-, he issued 
writs to collect these new customs again. But the Lords Or- 
dainers suiDereeded the writs, having entirely abrogated all il- 
legal impositions.* It does not appear, however, that, regard 
had to the times, there was anytliing very tyi-annical in Ed- 
ward's government. He set tallages sometimes, like hb f&- 
ther, on his demesne towns, without assent of parliament,* 
In the nineteenth year of his reign the commons show that, 
" whereas we and our ancestors have given many tallages lo 
the king's ancestors to obtain the charter of the forest, which 
charter we have had confirmed by the present king, paying 
him largely on our part ; yet the king's officers of the forest 
seize on lands, and destroy ditches, and oppress the people, 
for which thej pray remedy, for the sake of God and his fe- 
ther's soul." They complain at the same time of arbitrary 
imprisoament, against the law of the land.* To both these 
petitions the king returned a promise of redress ; and they 
complete the catS.ogue of customary grievances in this period 
of our constitution. 

During the reign of Edward II. the rolls of parliament are 
imperfect, and we have not much assistance from other 
sources. The assent of the commons, which frequently is 
not specified in the statutes of this age,' appears in a remark- 

1 Ptmnejs 2i Ei^ster, p. 68. atot. 7 Edw. II. »ad in 12 Edff. n., anil 

PKl.voLi!p.m '"^' '■ ' ' monitothcconBtiHitiooof pMlinmentta 
< Rot, P»[l. vol. i. p. 4B0. Bufflcient aad coacliieiTe. 
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aliie and reYolutionary proceeding, the appointment of the 
Lords Oi-dainecs in 1312.' In this case it indicatea that ths 
aristocralic party then combined against the crown wei-e de- 
sirous of conciliating popularity. An historian relates that 
some of the commons were consulted upon the ordinances to 
be made for the reformation of government.^ 

During the long and prosperous reign of Edward III. the 
efforts of parliament in behalf of their country ndiratd in. 
were rewarded with success in establishing upon '^^^ ""^ 
a firm fooling three essential principles of our gov- iiab seietai 
emment — the illegality of raising money without '"Bhis. 
consent ; the necessity that the two houses should concur for 
any alterations in the law ; and, lastly, the right of the com- 
mons to inquire into public abuses, and to unpeach public 
counsellors. By exhibiting proofe of each of these from 
parliamentary records I shall be able to substantiate the 
progressive improvement of our free constilution, which was 
principally consoHdated during the reigns of Edward IIL 
and his next two successors. Brady, indeed. Carte, and the 
authors of the Parliamentary History, have trod already 
over this ground ; but none of the three can be considered as 
familiar to the generality of readers, and I may at least take 
credit for a sincerer love of liberty than any of tlieir writings 
display. 

In the sixth year of Edward III. a parliament was called 
to provide for the emergency of an Irish rebellion, Remoa- 
wherein, " because the king could not send troops ^ngj* 
and money to Ireland without the aid of his people, levying 
the prelates, earls, barons, and other great men, "thout 
and the knights of shires, and all the commons, of eona""'' 
their free will, for the said purpose, and also in order that the 
king might live of his own, and not vex his people by exces- 
sive prizes, nor in other manner, grant to him the fifteenth 



lentH it BwmB probable that none were de dit roiauTnty qu'lls palsaent cslire Per- 
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penny, to levy of the commons,' and the tenth from the cities, 
towns, and royal demesnes. And the king, at the request of 
the same, in ease of his people, grants tbat the commissions 
lately made to certain persons assigned to set tallages on citiea, 
towns, and demesnes throughout England shall be immedi- 
ately repealed ; and that in time to come he will not set such 
tallage, except as it has been done in the time of liis ances- 
tors, and as he may reasonably do."^ 

These concluding words are of dangerous implication ; and 
certainly it was not the intention of Edward, inferior to none 
ofhispredecessorsintheloveof power, to divest himself of that 
eminent prerogative, which, however illegally since the Con- 
firmatio Chailanun, had been exercised by tliem all. But the 
parliament took no notice of this reservation, and continued 
with unshaken perseverance to insist on this incontestable 
and fundamental right, which he was prone enough to violate. 

In the thirteenth year of this reign the lords gave their an- 
swei- to commissioners sent to open the parliament, and to 
treat with ihem on the king's part, in a sealed roll. This 
eonttuned a grant of the tenth sheaf, fleece, and lamb. But 
before they gave it they took care to have lettei-s patent 
showed them, by which the commissioners bad power " to 
grant some graces to the great and small of the kingdom." 
" And the said lords," the roll proceeds to say, " will that the 
imposition (maletosfe) which now again has been levied upon 
wool be entirely aboUshed, that the old customary duty be 
kept, and that Ihey may have it by charter, and by enrolment 
in parliament, fliat such custom be never more levied, and 

1 "la, commonalWe" Bcems ia Shia tallage set without tlicir consent ? The 
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that this grant now made to the Hng, or any other made in 
time pas^ shall not turn hereafter to their cliarge, nor be 
drawn into precedent." Tiie commons, who gave their an- 
swer in a sepavale roll, declared that they could grant no 
subsidy without consulting their constituents ; and therefore 
begged that another parliament might be summoned, and in lie 
mean lime they would endeavor, by using persuasion with the 
people of their refpective counties, to procure the grant of a 
reasonable aid in Ihe nest parliament.^ They demanded also 
that the imposition on wool and lead should be taken as il 
used to be m formei times, " inasmuch as it is enhanced 
without issent of the commons, or of the lords, as we under- 
stand i and if it be othenvise demanded, that any one of the 
commons may refusp it (le puisse arester), without being 
ti-oubled on that account (sauna estre ehalacge)."^ 

Wool, however, the staple export of that age, was too easy 
and tempting a prey to be relinquished by a prince engaged 
in an impoveriahing lyar. Seven years afterwards, in 20 E, 
DX, we find the commons praying that the great subsidy of 
forty shillings upon (he sack of wool be f^en off; andtlieold 
custom paid as heretofore was assented io and granted. The 
government spoke this time in a more authoritative tone. 
" As to this point," the answer runs, " the prelates and others, 
seeing in what need the king stood of an aid before his pas- 
sage beyond sea, to recover his rights and defend his king- 
dom of England, consented, with the concurrence of the 
merchants, that he should have in dd of his sfud war, and in 
defence of his said kingdom, forty shilhnga of subsidy for 
each sack of wool that should be exported beyond sea for two 
years to come. And upon this grant divers merchants have 
made many advances to our lord the king in aid of his war j 
for which cause this subsidy cannot be repealed without assent 
of Ihe king and his lords." * 

It is probable that Edward's counsellors wished to establish 
a distinction, long afterwards revived by those of James I., 
between customs levied on merchandise at the porta and 
interna! taxes. The statute entitled Confirmaiio Chartarum 
had manifestly taken away tlie prerogative of imposing the 
latter, which, indeed, had never extended beyond the tenants 
of the royal demesne. But its language was not quite so ex- 
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plicit as to the former, although no reasonable doubt could be 
entertained that the intention of the legislature was lo abro- 
gate every species of imposition unauthorized by parliament. 
The thirtieth section of Magna Charta had provided that 
foreign merchants should be free from all tributes, except the 
ancient customs ; and it was strange to suppose that natives 
were excluded from the benefit of that enactment. Yet, 
owing lo the ambiguous and elliptical style so frequent in our 
older laws, this was open to dispute, and could, perhaps, only 
be explained by usage. Edward I., in despite of both these 
statutes, had set a duty of threepence in the pound upon 
goods imported by mertdiant strangers. This imposition was 
noticed as a grievance in the third year of his successor, and 
repealed by the Lords Ordainers. It was revived, however, 
by Edward HL, and continued to be levied ever afterwards.* 
Edward was led by the necessities of his unjust and ex- 
pensive war into another arbitrary encroachment, of which we 
find as many complaints as of his pecuniary extortions. The 
commons pray, in the same parliament of 20 E. III., that 
commissions should not issue for the future out of chancery 
to charge the people with providing men-at-arms, hobelers 
(or light cavalry), archers, victuals, or in any other manner, 
without consent of parliament. It is replied lo this petition, 
that " it is notorious how in many parliaments the lords and 
commons had promised (o aid the king in his quarrel with 
their bodies and goods as far as was in their power ; where- 
fore the said loixls, seeing the necessity in which the king 
stood of having aid of men-at-arms, hobelers, and archers, 
before his passage to recover his rights beyond sea, and to 
defend his realm of England, ordained that such as had five 
pounds a year, or more, in land on this side of Trent should 
furnish men-at-arms, hobelers, and archers, aj;cording to the 
proportion of the land they held, to attend the king at his 
cost; and some who would neither go themselves nor find 
others in their stead were willing to give the king where- 
withal he might provide himself with some in their place. 
And thus the thing has been done, and no otherwise. And 
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the king wills that henceforth what has been ihus done in tins 
necessity be not drawn into consequence or example." ^ 

The commons were not abasheJ by these arbitrary pre- 
tensions ; they knew that by incessant remonstrances they 
should gain at least one essential point, that of preventing the 
crown from claiming these usurpations as uncontested pre- 
rogatives. The roll of parliament in the next two years, the 
21st and 22nd of Edw. m., is full of the same complaints on 
one side, and the same allegatious of necessity on the otlier.^ 
In the latter year the commons grant a subsidy, on condition 
that no illegal levying of money should take place, with sev- 
eral other remedial provisions ; " and that these conditions 
should be entered on the roll of parliament, as a matter of 
record, by which they may have remedy, if anything should 
be attempted to tlie contrary in time to come." From this 
year the complaints of extorlion became ralher leas frequent ; 
and soon afterwards a statute was passed, " That no man 
shall be constrained to find men-at-arms, hobelers, nor archers, 
other than those which hold by such services, if it be not by 
common assent and grant made in parliament." ' Yet, even 
in the last year of Edward's reign, when the boundaries of 
prerogative and the rights of parliament were better ascer- 
tained, the king lays a sort of claim to impose cliai^es upon 
his subjects in cases of great necessity, and for the defence 
of his kingdom.' But this more humble language indicates a 
change in the spirit of government, which, after long fretting 
impatiently at the curb, began at length to acknowledge the 
controlling hand of law. 

These are the chief instances of a struggle between the 
crown and commons as to arbitrary taxation ; but there are 
two remarkable proceedings in the 4olh and 46th of Edward, 
which, though they would not have been endured in later 
times, are rather anomalies arising out of the unsettled state 
of the constitution and the recency of parliamentary rights 
tlian mere encroachments of the prerogative. In the former 
year parliament had granted a subsidy of iifty thousand 
pounds, to be collected by an assessment of twenty-two shU- 
hngs and flireepence upon every parish, on a presumption 
that the parishes in England amounted to forty-five thousand, 
whereas lliey were hardly a fifth of that number. This 
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amazing mistake was not discovered till the parliament had 
been dissolved. Upon ite detection the king summoned a 
great council, consisting of one knight, citizen, and hurgess, 
named by himself out of two that had been returned to the 
last parliament.^ To tliia assembly the ehaneeDor set forth 
the deficiency of the last subsidy, and proved by the certifi- 
cates of all the bishops in England how strangely the parlia- 
ment had miscalculated the number of parishes ; whereupon 
they increased the parochial assessment, by their own author- 
ity, to one hundred and sixteen shiJIingi.* It is obvious that 
the main intention of parliament was carried into effect by 
this irregularity, whicli seems to have been the subject of 
no complaint. In the nest parliament a still more objection- 
able measure was resorted to ; after the petitions of the com- 
mons had been answered, and the knights dismissed, the 
dtizens and burgesses were convened before the prince of 
Wales and the lords in a room near the white chamber, and 
solicited to renew their subsidy of forty shillings upon the tun 
of wine, and sixpence in the pound upon other imports, for 
safe convoy of shipping, during one year more, to which tiiey 
assented, " and so departed."* 

The second constitutional principle established in the reign 
The eoa- °^ Edward in. was that the king and two houses 
EurrancB of parliament, in conjunction, possessed exclusively 
housa*in the right of legislation. Laws were now declared 
if^aiation fe be made by the king at the request of the com- 
'''°™°"^' mons, and by the assent of the lords and prelates. 
Such at least was the general form, though for many subse- 
quent ages there was no invariable regulariity in this respect. 
The commons, who till this reign were rarely mentioned, were 
now as rarely omitted in the enacting clause. In fact, it is 
evident from the rolls of parliament that statutes were almost 
always founded upon their petition.* These petitions, with 

s Rol! Pari' p." SIO.' In the laodte of fortli ths fisail' ijiiota, of subaWy, and 
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the respective answers made lo theni in the king's name, were 
drawn up after the end of tiie session in the form of kws, and 
entered upon the statute-rolL But liere it must be remaiked 
lliat the petitions were often extremely qualified and altei-ed 
by the answer, insomuch that many statutes of this and some 
later reigns by no means express the true sense of the com- 
mons. Sometimes they contented themselves with showing 
their grievance, and praying remedy from the king and his 
council. Of this one eminent instance is the great statute of 
treasons. In the petition whereon this act is founded it is 
merely prayed that, " whereas the king's justices in different 
counties adjudge persons indicted before them to be traitors 
for sundry matters not knoivn by the commons to be treason, 
it would please the king by his council, and by the great and 
wise men of the land, to declare what are treasons ia this 
present parliament." The answer lo this petition conttuns 
the existing statute, as a declaration on the king's [tart.' But 
there is no appearance that it received the direct assent of 
the lower house. In the next reigns we shall find more re- 
markable instances of assuming a consent which was never 
positively given. 

The statute of ti-easons, however, was supposed to be de- 
claratory of the ancient law ; in permanent and material in- 
novations a more direct coneuiTCnce of all the estates was 
probably required. A new statute, to be perpetually incor- 
porated with the law of England, was regarded as no light 
matter. It was a very common answer to a petition of the 
commons, in the early part of this reign, that it could not be 
granted without making a new law. After the parliament 
of 14 E. III. a oert^n number of prelates, barons, and coun- 
sellors, with twelve knights and six bui^esses, were appoint- 
ed to sit from day to day in order to turn such petitions and 
answers as were fit to be perpetual into a statute ; but for 
such ag were of a temporary nature the king issued his let- 
ters-patent." This reluctance to innovate without necessity, 
and to swell the number of laws which all were bound to 
know and obey with an accumulation of transitory enact- 
ments, led apparently to the distinction between statutes and 
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ordinances. The latter are indeed defined by some lawyers 
to be regulations proceeding from the king and 
iiogHisbei lords without concurrence of the commons. But 
^Sianoen. ^ ^^'^ ^^ applicable to some ordinances, it is cer- 
tain that the word, even when opposed to statute, 
with which it is often synonymous, sometimes denotes an act 
of the whole legislature. In the 37th of Edward IB.., when 
divers sumptuary regulations gainst excess of apparel were 
made in full parhament, " it was demanded of the lords and 
commons, inasmuch as the matter of their petitions was novel 
and unheard of before, whether they would have them grant- 
ed by way of ordinance or of statute. They- answered that 
it would be best to have them by way of ordinance and not 
of statute, in order that anything which should need amejid- 
ment might he amended at the next parliament." ^ So much 
scruple did they entertain about tampering with the statute 
law of the land. 

Ordinances which, if it were not for their partial op tem- 
porary operation, could not weU be distinguished from laws,' 
were often established in great coimeils. These assemblies, 
which frequently occurred in Edward's reign, were hardly 
distiiiguishable, except in name, from parliaments ; being 
constituted not only of those who were regularly summoned 
to tlie house of lords, but of deputies fi-om counties, cities, 
and boroughs. Several places that never returned burgesses 
to parliament have sent deputies to some of these councils.* 
The moat remarkable of these was that held in the 27th of 
Edward III., consisting of one knight for each county, and 
of two ciliaens or burgesses from every city or borough 
wherein the ordinances of the staple were established.* These 
were previously agreed upon by the king and lords, and 
copies given, one to the knights, anotbei' to the bui^esses. 
The roll tells us that they gave their opinion in writing to 
the council, after much deliberation, and that this was read 
and discussed by the great men. These ordi lances fix the 

; ^'-^l-P-SSO. liajnonlarj-Wrlt, voLll. p.297. SeeKQt. 
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slaple of wool in particular places wiiiiin England, prohibit 
English merchants fiwm exporting that arljele imder pain of 
death, inflict sundry other penalties, create jurisdictions, and 
in short have the etfect of a new and important law. After 
they were passed the deputies of the commons granted a 
subsidy for three years, complained of grievances and receiv- 
ed answers, as if in a regular parliament But they were 
aware that these proceedings partook of some irregularity, 
and endeavored, as was their constant method, to keep up 
the legal forms of the constitution. In the last petition of 
this council the commons pray, " because many articles touch- 
ing the state of the king and common profit of his kingdom 
have been agreed by hun, the prelates, lords, and commons 
of his land, at this council, that the said articles may be re- 
cited at the nest parliament, and entered upon the roll ; for 
this cause, that ordinances and agreements made in council 
are not of record, as if Ihey had been made in a general 
parliament." This accordingly was done at the ensuing par- 
liament, when these ordinances were expressly eonflrmed, 
and directed to be " holden for a statute to endure always." * 

It must be confessed that the distinction between ordinances 
and statutes is very obscure, and perhaps no precise and 
uniform principle can be laid down about it. But it suffi- 
ciently appears that whatever provisions altered the common 
law or any former statute, and were entered upon the statute- 
roll, transmitted to the sheriffs, and promulgated to the peo- 
ple as general obligatory enactments, were holden to require 
the positive assent of both houses of parliament, duly and for- 
mally summoned. 

Before we leave this subject it will be proper to take no- 
tice of a remarkable stretch of prerogative, wliich, if drawn 
into precedent, would have effectually subverted this princi- 
ple of parliamentary consent in legislation. In the 15th of 
Edward HI. petitions were presented of a bolder and more 
innovating cast than was acceptable to the court: — That no 
peer should be put to answer for auy trespass except before 
his peers ; that commissioners should be assigned to examine 
the accounts of such as had received public moneys ; tliat the 
judges and ministers should be sworn to observe flie Great 
Charter and other laws ; and that they should be appointed 
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in parliament The last of these was probably the most ob- 
noxious ; but the king, univilling to defer a supply which was 
granted merely upon condition that tliese petitions should pre- 
vml, suffered them lo pass into a statute with an alteralion 
which did not lake off much from their efficacy — namely, that 
these officers should indeed be appointed by the king with the 
advice of his council, but should surrender their chaises at 
the next parliament, and be there responsible to any who 
should have cause of complaint against them. The chan- 
cellor, ti-easurer, and judges entered their protestation that 
they had not assented to the said statutes, nor could they ob- 
serve them, in case they should prove contrary to the laws 
and customs of the kingdom, whidi they were sworn to main- 
fain.* This is the first instance of a protest on the roll of 
parliament against the passing of an act. Nevertheless they 
compelled to swear on Ihe ca-oss of Canterbury to its 



This excellent statute was attempted too early for complete 
success. Edward's ministers plainly saw that it left them at 
the mercy of fiiture parliaments, who would readily learn the 
wholesome and constitutional principle of sparing the sovereign 
while they punished his advisers. They had recourse there- 
fore to a violent measure, but which was likely in tliose times to 
be endured. By a proclamation addressed to all the sheriffs 
the king revokes and annuls Ihe statute, as contrary to the 
laws and customs of England and to his own just rights and 
prerogatives, which he had sworn to preserve ; deciding that 
he had never consented to its passing, but, having previously 
protested that he would revoke it, lest the parliament should 
have been separated in wrath, had dissembled, as was, his 
duty, and permitted the great seal to be affixed ; and that it 
appcai'ed to the earls, barons, and other learned persons of 
his kingdom with whom he had consulted, tliat, as the said 
statute had not proceeded from his own good will, it was null, 
and could not have the name or force of law.* This revocation 
of a statute, as the price of which a subsidy had been grant- 
ed, was ft gross infringement of law, and undoubtedly passed 
for such at that time ; for the right was already clear, though 

• H. ii.p. i^. * Si™d^ wiahWeKualitMm™ 
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the remedy was not always attainable. Two years after- 
wards Edward met his parliament, when that obnoxious stat- 
ute was formally repealed.' 

Notwithstanding the king's unwillingness to permit Ihas con- 
trol of parliament over his administration, lie suffered, or 
rather solidted, their interference in matters which have 
since been reckoned the exclusive province of the crown. 
This was an unfiiir trick of his policy. He was ^^^^^^ ^f 
desirous, in order to prevent any murmuring piriiMont 
about subsidies, to throw the war upon parlia- ^"ters ot" 
ment as then- own act, though none could have ^.^"^ 
been commenced more seMshly for his own benefit, 
or less for the advantage of the people of England. It is 
called "the war which our lord the king has undertaken 
against his adversary of France by common assent of all the 
lords and commons of his realm in divers parliaments.'" 
And he several times referred it to them to advise upon the 
subject of peace. But tlie commons showed their humility 
or discretion by treating this as an invitation which it would 
show good manners lo decline, though in the eighteenth of 
the king's reign they had joined with the lords in unploring 
the king to make an end of the war by a battle or by a 
suitable peace.' "Most dreaded lord," they say upon one 
occasion, " as io your war, and the equipment necessary for 
it, we are so ignorant and simple that we know not how, nor 
have the power, to devise; wherefore we pray your grace 
to excuse us in this matter, and that it please you, with ad- 
vice of the great and wise persons of your council, to ordain 
what seems best to you for the honor and profit of yourself 
and your kingdom; and whatever shEdl be thus ordained by 
assent and agreement for you and your lords we readily as- 
sent to, and wiU hold it flrnUy established."* At another 
lame, after their petitions had been answered, " it was shewed 

iing BraBted lor them the Bub^dica futare.'; Rot. Pari, ii, 139. But though 
It apoilinj (rancon) and grieroaa appairs from the roll a Ultle before (p. 
irge W tfiem." Bot.the klDK an- 139, n. 23), that tbft elatate was actuailj 
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to the lorj4 id commojia Ij BortlioIomLW de Burghersh, 
the kings clia,mbi,rliin hiw a iieilj hid beeu set on foot 
between the kin^ and his ad^eisaiy of France; and how he 
had good hope ot a hnal and agreeable issue with God's 
help; to which he would not come without assent of the 
lords and commons. Wherefore the said cliamberlain in- 
quired on the king's part of the said lords and commons 
whether they would assent and agree to the peace, in case it 
might be had by treaty between the parlies. To which the 
said commons with one voice replied, that whatever end it 
should please the king and lords to make of the treaty would 
be agreeable to them. On which answer the chamberlain 
said to the commons, Then you will assent to a perpetual 
treaty of peace if it can be had. And the smd commons 
answered at once and unanimously, Yes, yes."^ The lords 
were not so diffident. Their great station as hereditary coun- 
cillors gave them weight in all deliberations of government } 
and they seem to have pretended to a negative voice in the 
question of peace. At least they answer, upon the proposals 
made by David king of Scots in 1368, which were submitted 
to them in parliament, that, " saving to the said David and 
his heirs the articles contained therein, they saw no way of 
making a treaty which would not openly turn to the disheri- 
son of the king and his heirs, to which they would on no 
account assent; and so departed for that day."^ A few 
years before they had made a similar answer to some other 
propositions from Scotland." It is not improbable that, in 
both these cases, they aeted with the concurrence and at the 
instigation of the king ; but the precedents might have been 
remembered in other circumstances. 

A third important acquisilion of the house of commons 
mEhtoftho during this reign was the establishment of their 
comnionfl to rigiit to investigate and chastise the abuses of ad- 
plSjur " ministration. Li the fourteenth of Edward lU. 
abuses. committee of the lords' house had been appointed 
to examine the accounts of persons responsible for the receipt 
of the last subsidy ; but it does not appear that the commons 
were concerned in this.* The unfortunate statute of the 

1 28 B. III. p. 261. tion of the cominons iolng this ia Ih 
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next year contained a similar prorision, wtich was annulled 
with Ihe rest. Many years elapsed before the commons 
tried the force of their vindictive arm. We must pass on- 
ward an entire generation of man, and look at the parliament 
assembled in the fiftieth of Edward III. Nothing memora- 
ble as to the interference of the commons ia governnieiit 
occurs before, unless it he their request, in the forty-fifth of 
the king, that no clex^yman should be made chancellor, 
treasurer, or other great officer ; to which the king answered 
that he would do what best pleased his council.' 

It will be remembered by every one who has read our 
history that in the latter years of Edward's life his pjriianient 
fame was tarnished by the ascendency of the duke '' ™ ^- ^^■ 
of Lancaster and Alice Ferrers. The former, a man of more 
ambition than his capacity seems to have warranted, even 
incurred Ihe suspicion of meditating to set aside the heir of 
the crown when the Black Prince should have sunk into the 
grave. Whether he were wronged or not by these conjectures, 
3iey cerfEunly appear to have operated on those most con- 
cerned to take aiarm at them. A parliament met in April, 
1376, wherein the general unpopularity of the king's admin- 
istration, or the influence of the prince of Wales, led to very 
remarkable consequences,'' After gi-anting a subsidy, the 
commons, " consiiering the evils of the country, through so 
many wars and other causes, and that the officers now in the 
king's service are insufficient without further assistance for so 
gres^ a charge, pray that the council be strengthened by the 
addition of ten or twelve bishops, lords, and others, to be 
constantly at hand, so that no business of weight should be 
despatched without the consent of all ; nor smaller matters 
without that of four or six.'" The king pretended to come 
with alacrity into this measure, which was followed by a strict 
reslraiat on Ihem and all other officers from taking presents 
in the course of their duty. After this, "Ihe said commons 
appeared in parliament, protesting that they had the same 
good will as ever to assist the king with their hves and for- 

1 Rjmor.p. 30*. » fcllmofs ooll<«e too Indlsciiinlaate 
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tunes ; but (hat it seemed to them, if their said liege lord had 
always possessed about him faithful counsellors and good 
officers, he would have been so rich that he would have had 
no need of charging his commons with subsidy or tallage, 
considering the great ransoms of the French and Scotch 
kings, and of so many other prisoners ; and that it appeared 
to be for the private advantage of some near the king, and 
of others by their collusion, that the king and kingdom are so 
impoverished, and the commons so ruined. And they prom- 
ised the king that, if he would do speedy justice on such as 
should he found guilty, and fake from them what law and 
reason permit, with what had been ab-eady granted in parlia- 
ment, they will engage that he should be rich enough to 
maintain his wars for a long time, without much charging his 
people in any manner." They next proceeded to allege three 
particular grievances; the removal of the staple from Calais, 
where it had been fixed by parliament, through the procure- 
ment and advice of the said private counsellors about the 
kmg ; the participation of the same persons in lending money 
to the king at exorbifant usury; and their purchasing at 
a low rate, for their own benefit, old debis from the crown, 
the whole of which they had afterwards induced the king to 
repay lo themselves. For these and for many more misde- 
meanors the commons accused and impeached the lords Lati- 
mer and Nevil, with four merchants, Lyons, Ellis, Peachey, 
and Bury.' Latimer had been chamberlain, and Nevil held 
another office. The former was the friend and creature of 
the dnke of Lancaster. Nor was this parliament at all nice 
in touching a point where kings least endure their interfer- 
ence. An ordinance was made, that, " whereas many women 
prosecute the suits of others in courts of justice by way of 
maintenance, and to get profit thereby, whidi is displeasing to 
the king, he forbids any woman hencefonvard, and especially 
Alice Ferrers, to do so, on pain of the said Alice forfeiting 
all her goods, and suffering banishment from the kingdcm."" 
The part which the prince of Wales, who had ever been 
distinguished for his respectftd demeanor towai-ds Edward, 
bore in this unprecedented opposition, is strong evidence of 
the jealousy with which he regarded the duke of Lancaster, 
and it was led in the house of commons by Peter de la Mare, 
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a servant of the earl of Marcli, who, by hia marriage with 
Philippa, heiress of Lionel duke of Clarence, stood next 
after (lie young prince Richard in lineal succession to the 
crown. The proceedings of this session were indeed highly 
popular. But no house of commons would have gone such 
lengths on the mere support of popular opinion, unless insti- 
gated and encouraged by higher authority. Without this 
their petitions might perhaps have obtained, for the sake of 
subsidy, an immediate consent ; but those who look the lead 
in preparing them must have remained unsheltered after a 
dissolution, to abide the vengeance of the crown, with no 
assurance that another parliament would espouse theu' cauafl 
as its own. Such, indeed, was their fate in the present in. 
stance. Soon after the dissolution of pavliament, the princn 
of Wales, who, long sinking by iatal decay, had rallied his 
expiring ener^es for this domestic combat, left his inheritance 
to a chiid ten years old, Bichai-d of Bordeaux. Immediately 
after this event Lancaster recovered his influence ; and the 
former iavorites returned to court. Peter de la Mare was 
confined at Nottingham, where he remained two years. Tha 
citizens indeed alterapted an insurrection, and threatened to 
bum the Savoy, Lancaster's residence, if de la Mare was not 
released ; but the bishop of London succeeded in appeasing 
them.* A parliament met nest year which overthrew tha 
work of ils predecessor, restored those who had been im- 
peached, and repealed the ordinance against Alice Ferrers.' 
So little security will popular assemblies ever afford against 
arbitrary power, when deprived of regulai" leaders and the 
consciousness of mutual fidelity. 

The policy adopted by the prince of Wales and earl of 
March, in employing the house of commons aa an engine 
of attack against an obnoxious ministry, was perfectly novel, 
and indicates a sensible change in the character of our eon 
stitution. In (he reign of Edward II. parliament had little 
share in resisting the government ; much move was effected 
by the barons through risings of their feudal tenantry. Fifty 
yeai-s of authority better respected, of law better enforced, 
had rendered these more perilous, and of a more violent ap- 
pearance than formerly. A surer resource presented itself 

1 Anonym. Iliat. Ed", m. ad onlCBm sii or seyen of the knights who hrf B&l 
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in the increased weight of the lower house in parliament. 
And this indirect aristocratical influence gave a surprising 
impulse to that assembly, and particttlarly tended lo establish 
beyond question its eonfxol over public abuses. It is no less 
just to remark that it also tended to preserve the relation and 
harmony between each part and the other, and to prevent 
that jarring of emulation and jealousy which, though gener- 
ally found in the division of power between a noble and a 
popular estate, has scarcely ever caused a dissension, except in 
cases of liltle moment, between our two houses of parliament 
The commons had sustained with equal firmness and dis- 
Richardii, crction a defensive war against arbitrary power 
Qj^^ under Edward III. : they advanced with very dif- 

tacreose of ferent steps towards his successor. Upon the king's 
of ' Ee"" dealh, though Richard's coronation took place with- 
common!. q^j delay, and no proper regency was constituted, 
yet a council of twelve, whom the great officers of state were 
to obey, supplied its place to every effectual intent. Among 
these the duke of Lancaster was not numbered ; and he re- 
tired from com't in some disgust. In the first parliament of 
the young king a large proportion of the knights who had 
sat in that which impeached the Lancastrian party were re- 
turned.' Peter de la Mare, now released from prison, was 
elected speaker; a dignity which, according to some, he had 
filled in the GJood Parliament, as that of the fiftieth of Ed- 
ward HI. was popularly styled; though the rolb do not 
mention either him or any other as bearing that honorable 
name beforo Sir Thomas Hungerford in the parliament of 
the following year.^ The prosecution against Alice Ferrers 
was now revived; not, as far as appears, by direct impeach- 
ment of the commons; but articles were exhibited against 
her in the house of lords on the king's part, for breaking the 
ordinance made against her intermeddling at court ; upon 
which she received judgment of banishment and forfeiture,^ 
At the request of the lower house, the lords, in the king's 
name, appointed nine persons of difierent ranks — three 
bishops, two earls, two bannerets, and two bachelora — to 
be a permanent council about the king, so that no business 
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of importance should be transacted without their unanimous 
consent. Tlie king was even compelled to consent that, dup- 
ing bis minority, the chancellor, treasurer, judges, and other 
chief officers, should he made in pta-liament ; by which pro- 
vision, combined with that of the parliamentary council, the 
whole executive government was transfen-ed to the two 
houses. A petition that none might be employed iu the 
king's service, nor belong to his council, who had been for- 
merly accused upon good grounds, struck at lord Latimer, 
who had retained some degree of power in the new establish- 
ment. Another, suggesting that Gascony, Ireland, Artoia, 
and the Scottish marches were in danger of being lost for 
want of good officers, though it was so generally worded as to 
leave the means of remedy to the king's pleasure, yet shows 
a growuig energy tuid self-contidence in that assembly which 
not many years before had thought the question of peace or 
war too Mgh for their deliberation. Their subsidy was suffi- 
ciently hberal; but they took care to pray the king that fit 
persona might be assigned for its receipt and disbursement, 
lest it should any way be diverted from the purposes of the 
war. Accordingly Walworth and Philpot, two eminent citi- 
zens of London, were appointed to this office, and sworn in 
parliament to its execution.' 

But whether through the wastetulness of government, oi 
rather because Edward's legacy, the French war, like a ruin- 
ous and interminable lawsuit, exhausted all public coniribu- 
tions, there was an equally craving demand for subsidy at 
the next meeting of parliament. The commons now made a 
more serious stand. The speaker, Sir James Pickering, after 
the protestation against giving offence which has smce become 
more matter of form tlian, perhaps, it was then considered, 
reminded the lords of the council of a promise made lo the 
last parliament, that, if they would help the king for once 
with a large subsidy, so as to enable him to undertake an 
expedition against the enemy, he trusted not to call on them 
agEwn, but to support the war fi'om his own revenues ; in 
Jaith of which promise there had been granted the largest 
sum that any king of England had ever been suffered to levy 
within so short a time, to the utmost loss and inconvenienije 
of the commons, part of which, ought still to remain in the 



Hosted =vGoogIe 



60 INCRKA8B OF THE Chap. Vlli. Pakt IIL 

treasury, and render it unnecessary to burden anew the ex- 
hausted people. To Ihis Scrope, lord steward of the house- 
hold, protesting that he knew not of any such promise, made 
answer by oi-der of the king, that, " saviag the honor and 
reverence of our lord the king, and the lords there present, 
the commons did not speak truth in asserting that part of the 
last subsidy should be still in the treasmy ; it being notorious 
that every penny had gone into the hands of Walworth and 
Philpot, appointed and sworn treasurei-s in the last parliar 
men^ to receive and expend it upon the purposes of the war, 
for which they had in effect disbursed the whole," Not 
satisfied with this general justification, the commons pressed 
for an account of the expenditure. Scrope was ^ain com- 
missioned to answer, that, "though it had never been seen 
that of a subsidy or other grant made to the king in parlia- 
ment or out of parliament by the commons any account had 
afterwards been rendered to the commons, or to any other 
except the king and his officers, yet the king, to gratify them, 
of his own accord, without doing it by way of right, would 
have Walworth, along with certain persons of the council, 
exhibit to them in writing a clear account of the receipt and 
expenditure, upon condition that this should never be used as 
a precedent, nor inferred to be done otherwise than by the 
king's spontaneous command." The commons were again 
urged to provide for the public defence, being their own con- 
cern as much as that of the king. But they merely shiiled 
their ground and had recourse to other pretences. They re- 
quested that five or six peers might come to them, in order to 
discuss this question of subsidy. The lords entirely rejected 
this proposal, and affirmed that such a proceeding had never 
been known except in the three last parliaments ; but allowed 
that it had been the course to elect a committee of eight or 
ten from each house, to confer easily and without noise to- 
gether. The commons acceded to this, and a committee of 
conference was appointed, though no result of their discussion 
appears upon the i-oll. 

"Upon examining the accounts submitted to them, these 
sturdy commoners rfwsed a new objection. It appeared that 
lai^e sums had been expended upon garrisons in France and 
Ireland and other places beyond the kingdom, of which they 
protested themselves not liable to bear the charge. It 
was answered diat Gtascony and the king's other dominions 
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beyond sea were tlie outworks of England, nor could the 
people ever be secure from war at tlieir thresholds, unless 
these wei'e maintained. They lastly insisted that the king 
ought to be rich iLrough the wealth that liad devolved on 
liira from his grandfather. But this was affirmed, in reply, 
to be merely sufficient for the payment of Edward's creditors. 
Thus driven from all their arguments, the commons finally 
consented to a moderate additional imposition upon the export 
of wool and leather, which were already subject to consider- 
able duties, apologizing on account of dieir poverty for Ihe 
alendemess of their grant.' 

The necessities of government, however, let their cause be 
what it might, were by no means feigned ; and a new par- 
liament was assembled about seven months after the last, 
wherein (he king, without waiting for a petition, informed the 
commons that the treasurers were ready to exhibit their ac- 
counts before them. This was a signal victory after the 
reluctant and ungracious concession made to the last parlia^- 
ment. Nine persons of diiferent ranks were appointed at 
the request of the commons to investigate the state of the 
revenue and Ihe disposition which had been made of the late 
king's personal estate. They ended by granting a poll-tax, 
which they pretended to Ihink adequate to the supply re- 
quired,° But in those times no one possessed any statistical 
knowledge, and every calculation which required it was sab- 
jed to enormous error, of which we have already seen an 
eminent example.^ In the next parliament (3 Ric. IL) it 
was set forth that only 22,O0OZ. had been collected by the 
poll-tax, while the pay of the king's ti-oops hired for the ex- 
pedition to Britany, Ihe pretest of the grant, had amounted 
for but half a year to 50,000?. The king, in short, was more 
straitened thaii ever. His distresses gave no small advantage 
to the commons. Their speaker was instructed to declare 
that, as it appeared to them, if the affairs of their liege lord 
had been properly conducted at home and abroad, he could 
not have wanted aid of his commons, who now are poorer 
than before. They pray that, as the king was so much ad- 
vanced in age and discretion, his perpetual council (appointed 
m his fli-st parliament) might be discharged of their labors, 
and that, instead of them, the five chief officers of state, to wit. 
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the chajicellor, treasurer, keeper of the privy seal, chamber- 
lain, and steward of the household, might be named in par- 
liament, and declared to the commons, as the kini^s sole 
counsellors, not removable before the next parliament They 
required also a general commission to be made out, similar to 
that in the last session, giving powers to a certain number of 
peers and other distinguished persons to inquire into the state 
of the household, as well as into all receipts and expenses 
since the king's accession. The former petition seems to have 
been passed over ; ^ but a commission as requested was made 
out to three prelates, three earls, three bannerets, three 
knights, and three citizens.^ After guarding thus, as they 
conceived, agfunst malversation, but in effect rather protect- 
ing their posterity than themselves, the commons prolonged 
the last imposition on wool and leather for another year. 

It would be but repetition to make extracts from the rolls 
of the two next years ; we have still the same tale — demand 
of subMdy on one side, remonstrance and endeavors at refor- 
matiou on the other. After the tremendous insurrection of the 
villeins in 1383 a parliament was convened to advise about 
repealing the charters of general manumission, extorted from 
the king by the pressure of circumstances. In this measure 
all concurred ; but the commons were not afraid to say that 
the late risings had been provoked by the burdens which a 
prodigal court had called for in the preceding session. Their 
language is unusually bold. " It seemed to tbem, after full 
deliberation," they satd, "that, unless the administration of 
the kingdom were speedily reformed, the kingdom itself would 
be utterly lost and ruined forever, and therein their lord the 
king, with all the peers and commons, which God forbid. 
For true it is that thei-e are such defects in the said adminis- 
tration, as well about the king's person and his household as 
in his courts of justice ; and by grievous oppressions in the 
countiy through maintainers of suits, who are, as it were, 
kings in the country, that right and law are come to nothing, 
and the poor commons are from time to time so pillaged and 
ruined, partly by the king's purveyors of the household, and 
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others who pay nothing for what they take, partly by the 
subsidies and tallages raised upon them, and besides by the 
oppressive behavior of the servants of the king and other 
lords, and especially of the aforesaid maintainers of suits, 
that they are reduced to greater poverty and discomfort than 
ever they were before. . And moreover, though great sums 
have been continually granted by and levied upon them, for 
the defence of the kingdom, yet ihey are not the better de- 
fended ^^nat their enemies, but every year are phmdered 
and wasted by sea and land, without any relief. Which ca- 
lamities the said poor commons, who lately used to live in 
honor and prosperity, can no longer endure. And to speak 
the real truth, these injuries lately done to the poorer com- 
mons, more than they ever suffered before, caused them to 
rise and to commit the mischief done in their late riot ; and 
there is still cause to fear greater evils, if sufficient remedy 
be not timely provided against the outrages and oppressions 
aforesfwd. Wlierefore may it please our lord the king, and 
the noble peers of the reahn now assembled in this parlia- 
ment, to provide such remedy and amendment aa to the said 
administration that the state and dignity of the king in the 
first place, and of the lords, may be preserved, as the com- 
mons have always desired, and the commons may be put in 
peace ; removing, as soon as they can be delected, evil minis- 
ters and counsellors, and putting in their stead the best and 
most sufficient, and taking away all the bad practices which 
have led to the last rising, or else none can imagine that this 
kingdom can longer subsist without greater misfortunes than 
it ever endured. And for God's sake let it not be foi^otten 
that there be put about the king, and of his council, the best 
lords and knights that can be found in the kingdom. 

" And be it known (the entry proceeds) that, after the 
king our lord with the peers of the realm and his council 
had taken advice upon these requests made to him for his 
good and his Idngdom's as it really appeared to him, willed 
and granted that certain bishops, lords, and others should be 
appointed to survey and examine in privy council both the 
government of the king's person and of his household, and 
to suggest proper remedies wherever necessary, and report 
them to the king. And it was said by the peers in pai-Iia- 
ment, that, as it seemed to them, if refoi-m of government 
were to take place throughout the kingdom, it shouid begin 
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by the chief memher, which la the king himself, and so from 
person to person, as well churchmen as others, and place 
to place, fi^m higher to lower, without sparing any degree."^ 
A conaiderahle number of commiasionera were accordingly 
appointed, whether by the king alone, or in parliament, does 
not appear; the latter, however, is more probable. They 
3eem to have made some progress in the work of reforma- 
tion, for we find that the officers of the household were 
sworn to observe their regulations. But in all likelihood 
those were soon neglected. 

It is not wonderful that, with such feelings of resentment 
towards the crown, the commons were backward in granting 
subsidies. Perhaps the king would not have obtained one at 
all if he had not withheld his charter of pardon for all of- 
fences committed during the insurrection. This was absolutely 
necessary to restore quiet among the people; and though 
the members of the commons had certainly not been insur- 
gents, yet inevitable irregularities liad occurred in quelling 
5ie tumults, which would have put them too much in ilie 
power of those unworthy men who filled the benches of 
justice under Richai-d. The king declared that it was unu- 
sual to grout a pardon without a subsidy; the commons still 
answered that they would consider about that matter ; and 
the king instantly rejoined that he would consider about his 
pardon (s'aviseroit de sa dite grace) till they had done what 
they ought. They renewed at length the usual tax on wool 
and leaSier.^ 

This exti'aordinary assumption of power by the commons 
was not merely owing to the king's poverty. It was eneour- 
^ed by the natural feebleness of a disunited government. 
The high rank and ambitious spirit of Lancaster gave him 
no little influence, though contending with many enemies at 
court as well as the ill-vrill of the people. Thomas of Wood- 
stock, the king's youngest uncle, more able and turbulent 
than Lancaster, became, as ha grew older, an eager competi- 
tor for power, which he sought through the channel of popu- 
larity. The earls of March, Arundel, and Warwick bore a 
considerable part, and were the favorites of parliament. 
Even Lancaster, after a few years, seems to have fallen into 
popular courses, and recovered some share of public esteem. 
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He was at the head of the reforming commiEsion in the fifth 
of Richard II., though he had been studiously excluded from 
those preceding. We cannot hope to disentangle tlie in- 
trigues of this remote age, as lo which our records are of no 
service, and the chroniclers are very slightly informed. So 
far as we may conjecture, Lancaster, finding his station inse- 
cure at court, began to solicit the iavor of the commons, 
whose hatred of the administration abated their former hos- 
tility towards him.^ 

The character of Kichard II. was now developing itself 
and the hopes excited by his remarkable presence character 
of mind in confronting the rioters oa Biackheath "f Billiard, 
were rapidly destroyed. Not tliat he was wanting in capac- 
ity, as has been sometimes imagined. For if we measure 
intellectual power by the greatest exertion it ever displays, 
rather than by its average results, Richard II. was a man of 
considerable talents. He possessed, along with much dis- 
simulation, a decisive promptitude in seizing the critical 
moment for action. Of this quality, besides his celebrated 
behavior towards the insurgents, he gave striking evidence 
in several circumstances which we shall liave shortly to no- 
tice. But his ordinary conduct belied the abilities which on 
these rare occasions shone forth, and rendered tliem ineffectual 
for his security. Extreme pride and violence, with an inor- 
dinate partiality for the most worthless favorites, were his 
predominant characteristics. In the Isrtter quality, and in 
the events of his reign, he forms a pretty exact parallel to 
Edward II, Scrope, lord chancellor, who had been ap- 
pointed in pai-liament, and was understood to be irremovable 
wiflkout its concurrence, lost the great seal for refusing to set 
it to some prodigal grants. Upon a alight quarrel wi^ arch- 
bishop Courtney the king ordered his temporalities to be 
seized, the execution of which, Michael de la Pole, Ids new 
chancellor, and a favorite of Hs own, could hardly prevent. 
This was accompanied with indecent and outi'ageous expres- 
sions of anger, unworthy of hia station and of those whom 
he insulted.* 

II.,ttisup]io«Liiiaiat«r'fli™rliiCa3tlle. ISej would ote; king lUchsti and the 
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Though no king could be less respectable, than Richard, 
yet tie constitution invested a sovereign witli such 
So^'power ampl^ prerogative, that it ivaa far less easy to 
on Ws resist hia personal exercise of power than the un- 

"^ ^' settled councils of a minority. In the parliament 
6 E, n., sess. 2, the commons pray certain lords, whom they 
name, to be assigned as their advisers. This had been per- 
mitted in the two last sessions without exception.^ But the 
king, in granting their request, reserved his right of naming 
any others.* Though the commons did not relax in their 
importunilaes for the redress of general grievances, they did 
not venture to intermeddle as before with the conduct of ad- 
ministration. They did not even object to the grant of the 
marquisate of Dubh'n, with almost a princely dominion over 
Ireland; which enormous donation was confirmed by act of 
parliament to Vere, a fiivorite of the king." A petition that 
the officere of state should annually visit and inquire into his 
household was answered that the king would do what he 
pleased.^ Tet this was little in comparison of their former 
proceedings. 

There is nothing, however, more deceitful to a monarch, 
procecaings unsupported by an armed force, and destitute of 
fflmUa'tiie ™^^ advisers, than this submission of hia people, 
tenth of A single effort was enough to overturn his govem- 
Eichttcti. ment. Parliament met in the tenth year of his 
reign, steadily determined to reform the administration, and 
especially to punish its chief leader, Michael de la Pole, earl 
of StiflbUc and lord chancellor. According to the remarkable 
narration of a contemporary historian,' too circumstantial to 
be rejected, but rendered somewhat doubtful by the silence 
of all other writers and of the parliamentary roll, the king 
was loitering at his palace at Eltham when he receiveda mes- 
sage from the two houses, requesting the dismissal of Suffolk, 
since they had matter to allege against him that they could not 
move while ho kept the office of chancellor. Richard, with his 
usual intemperance, answered that he would not for their re- 
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quest remove the meanest scullion from hia kitchen. They 
returned a positive refusal to proceed on any puhlic hiisiness 
until tlie king should appear personally in parliament and 
displace the chancellor. The king requii-ed forty knights to 
be deputed from the rest to inform him clearly of their wish- 
es. But the commons declined a proposal in which they 
feared, or affected to fear, some treachery. At length the 
duke of Gloucester and Arundel bishop of Ely were com- 
missioned to speak the sense of parliament ; and they de- 
livered it, if we may still believe what we read, in very extra- 
ordinary language, asserting (hat there was an ancient statute, 
according to which, if the king absented himself from parlia- 
ment without just cause during forty days, which he had now 
exceeded, every man might return without permission to his 
own country; and, moreover, there was another statute, and 
(as lliey miglit more truly say) a precedent of no remote 
date, that if a king, by bad counsel, or his own folly and ob- 
stinacy, alienated himself from his people, and would not gov- 
ern according to the laws of the land and the advice of the 
peers, butmadly and wantonly followed his own single will, it 
should be lawfiil for them, with the common assent of the 
people, to expel him from his throne, and elevate to it some 
near kinsman of the royal blood. By this discourse the king 
was induced to meet his parliament, where Suffolk was re- 
moved from his office, and the impeachment agmnst him 
commenced.^ 

The charges against this minister, without being wholly 
frivolous, were not so weighty as the clamor of the j^paacii- 
commons might have led us to expect. Besides ment of 
forfeiting all his grants from the crown, he was ^'^°*- 
committed to prison, there to remain till he should have p^d 
such fine as the king might impose ; a sentence that would 
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have been outrageously severe in many cases, though little 
more than nugatory iu the present.^ 

This was the second precedent of that grand constitutional 
GonunieBion resource, pavliamentarj impeachment; and more re- 
□I rc&rm. markable from the eminence of the person attacked 
than that of lord Latimer in the fiftieth year of Edward III.' 
The commons were content to waive the prosecution of any 
other ministers ; but they ralher chose a scheme of reforming 
the administration, which should avert both the necessity of 
punishment and the malversations that provoked it. They pe- 
titioned the king to ordain in parliament certtun chief ofRcera 
of his household and other lords of his council, with power 
to reform those abuses, by which his crown was so much 
blemished that the laws were not kept and his revenues were 
dilapidated, confirming by a, statute a commission for a year, 
and forbidding, under heavy penalties, any one from oppos- 
ing, in private or openly, what they should advise.^ With 
this the king complied, and a commission founded upon the 
prayer of parliament was established by statute. It compre- 
hended fourteen persons of the highest eminence for rank 
and general estimation; princes of the blood and ancient 
servants of the crown, by whom its prerogatives were not 
likely to be unnecessarily impaired. In fact the principle of 
this commission, witliout looking back at the precedents in the 
reign of John, Henry III., and Edward II., which yet were 
not without their weight as constitutional analogies, was mere- 
ly that which the commons had repeatedly maintained during 
the minority of the present king, and which had produced 
the former commissions of reform in the thu'd and fifth years 
of his reign. These were upon the whole nearly the same 
in their operation. It must be owned there was a more ex- 
tensive sway virtually given to the lords now appointed, by 
the penalties imposed on any who should endeavor to obstruct 
what they might advise ; the design as well as tendency of 
which was no doubt to throw the whole administration into 
their hands during the period of this commission. 

Those who have written our history with more or less of 
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a Torj bias exclaim against this parliamentary a 
as an mi warrantable violation of the king's sovereignty, and 
even impartial men are struck at first sight by a measure 
that seems to ovei-set the natural balance of our constitution. 
But it would be unfair to blame either those concemedin this 
commission, some of whose names at least have been handed 
down with unquestioned respect, or those high-spirifed repre- 
sentatives of the people whose patriot firmness has been hith- 
erto commanding all our sympathy and gratitude, unless we 
could dislinctiy pronounce by what gentler means they could 
restrain the excesses of government. Thirteen parliaments 
had already met since the accession of Richard ; in all the 
same remonstrances had been repeated, and the same prom- 
ises renewed. Subsidies, more frequent than in any former 
reign, had been granted for the supposed exigencies of the 
war; but this was no longer illuminated by those dazzling 
victories which give to fortune the mien of wisdom ; the 
coasts of England were perpetually ravaged, and her trade 
destroyed ; while the administration incurred the suspicion of 
diverting to private uses that treasure which they so feebly 
and ansnccessfulJy applied to the public service. No voice 
of his people, until it spoke in thunder, would stop an intoxi- 
cated boy in the wastefiil career of dissipation. He loved 
festivals and pageants, the prevailing folly of his time, with 
unusual frivohty ; and his ordinary living is represented as 
beyond comparison more showy and sumptuous than even 
that of his magnificent and chivalrous predecessor. Acts of 
parliament were no adequate barriers to his misgovemment. 
" Of what avail are statutes," says "Walsingham, " since the 
king with his privy council is wont to abolish what parlia- 
ment has just enacted ? " ' The constant prayer of the com- 
mons in every session, that former statutes might be kept in 
foi-ce, is no slight presumption that they were not secure of 
being regarded It may be true that Edward III.'s govern- 
ment had been full as arbitrary, though not so unwise, as his 
grandson's ; but this is the strongest ai^ument that nothing 
less than an extraordinary remedy could preserve the still 
unstable liberties of England. 

The best plea that could be made for Richard was his inex- 
perience, and the misguided suggestions of favorites. This, 
however, made it more necessaiy to remove those false ad- 
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visers, and to supply that inexperience. Unquestionably the 
choice of ministera is reposed in the sovereign ; a trust, like 
every other attribute of legitimate power, for the public good ; 
not, what no legitimate power can ever be, the instrument 
of selfishness or caprice. There is something more sacred 
than the prerogative, or even than the constitution ; the pub- 
lic weal, for which all powers are granted, and to which 
they must all be referred. For this public weal it is con- 
fessed to be sometimes necessary to shake the possessor of the 
throne out of his seat ; could it never be permitted to suspend, 
though but indirectly and for a time, the positive exereise of 
misapplied prerogatives ? He has learned in a very differ- 
ent school from myself, who denies to parliament at the pres- 
ent day a preventive as well as vindictive control over the 
administration of affiiirs i a right of resisting, by those means 
which lie within its sphere, the appointment of unfit minis- 
ters. These means are now indirect ; they need not to be 
the less effectual, and they are certainly more salutary on 
that account But we must not make our notions of the con- 
stitution in its perfect symmetry of manhood the measure of 
its infantine proportions, nor expect from a parliament just 
struggling into life, and "pawing to get free its hinder parts," 
the regularity of definite and h^itual power. 

It is assumed rather too lightly by some of those historians 
to whom I have alluded that these commissioners, though but 
appointed for a twelvemonth, designed to retain longer, or 
would not in feet have surrendered, their authority. There 
is certainly a danger in these delegations of preeminent trust; 
but I think it more formidable in a republican form than un- 
der such a government as our own. The spirit of the peo- 
ple, the letter of the law, were both so decidedly monarchi- 
cal, that no glaring attempt of the commissioners to keep the 
helm continually in their hands, though it had been in the 
king's name, would have had a fair probability of success. 
And an oligarchy of fourteen persons, different In rank and 
profession, even if we should impute criminal designs fo 
all of them, was ill calculated for permanent union. Indeed 
the facility with which Richard reassumed his full powers 
two years afterwards, when misconduct had rendered his cir- 
cnmstances fiir more unfavorable, gives the corroboration of 
experience to this reasoning. By yielding to the will of his 
parliament and to a temporary suspension of prerogative, this 
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unfortunate prince might probably have reigned long and 
peacefully ; the contrary course of aclang led eventually to 
hia deposition and miserable deatb. 

Before the dissolution of parliament Eicliard made a verbal 
protestation that nothing done therein should be in prejudice 
of his rights ; a reservation not unusual when any remarka- 
ble concession was made, but which could not de- 
cently be interpreted, whatever he might mean, as ^Ja^ba 
a dissent from the statute just passed. Some ^jj^^ 
months had intervened when the king, who had '*"" '™'' 
already released Suffolk from prison and restored him to his 
favor, procured from the judges, whom he had summoned to 
Nottingham, a most convenient set of answers to questions 
concerning the late proceedings in parliament. Tresilian and 
Belknap, chief justices of the King's Bench and Common 
Pleas, with several other judges, gave it under iheir seals that 
the late statute and commission were derogatory to the prerog- 
ative ; that all who procured it to be passed, or persuaded or 
compelled the king to consent to it, were guilty of treason ; 
that the king's business must be proceeded upon before any 
other in parhament ; that he may put an end to the session 
at his pleasure ; that his ministers cannot be impeached with- 
out his consent ; that any members of parliament conti-avening 
the three last articles incur the penalties of treason, and espe- 
ciaUy he who moved for the sentence of deposition against 
Edward II. to be read; and that the judgment against the 
earl of Suffolk might be revoked as altogether erroneous. 

These answers, perhaps extorted by menaces, as all the 
judges, except Tresilian, protested before the next suhaeqneni 
piffliaraent, were for the most part servile and un- "ToiuUon. 
constitutional. The indignation which they excited, and 
the measm-es successfully taken to withstand the king's designs, 
bebng to general history; but I shall pass shghtly over that 
season of turbulence, which afforded no legitimate precedent 
to our constitutional annals. Of the five lords appellants, as 
they were called, Gloucester, Derby, Nottingham, "Warwick, 
and Arundel, the three former, at least, have little claim to our 
esteem ; but in every age it is the sophism of malignant and 
peevish men to traduce the cause of freedom itself, on ac- 
count of the interested motives by which its ostensible advo- 
cates have frequently been actuated. The parliament, who 
bad the country thoroughly witli them, acted no doubt hou- 
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estly, but with an inattention to the rules of law, culpable in- 
deed, yet from which the most civilized of their successors, 
in the heat of passion and triumph, have scarcely been ex- 
empt. Whether all with whom they dealt severely, some 
of them apparently of good previous reputation, merited such 
punishment^ is more than, upon uncertain evidence, a modem 
writer can profess to decide. 

Notwithstanding the death or esiie of all Richard's favor- 
ites, and the oath taken not only by parliament, but by every 
class of the people, to stand by the lords appellant^, we find 
him, after about a year, suddenly annihilating their prefeo- 
sions, atid snatching the reins again without obstruction. 
The seci'et cause of this event is among the many obscurities 
that attend the history of his reign. It was conducted with 
a spirit and activity which broke out two or three times in 
the course of his imprudent life ; but we may conjecture 
that he had tlie advants^e of disunion among his enemies. 
For some years afier this the king's administration was pru- 
dent. The great seal, which he took away from archbishop 
Arundel, he gave to Wykeham bishop of Winchester, another 
member of the reforming commission, but a man of great mod- 
eration and political experience. Some time after he restored 
the seal to Arundel, and reinstated the duke of Gloucester in 
die council. The duke of Lancaster, who had been absent 
during the transactions of the tenth and eleventh years of 
the king, in prosecution of his Castilian war, formed a link 
between the parties, and seems to have maintained soma 
share of public favor. 

There was now a more apparent harmony between the 
court and the parliament. It seems to have been 
^^^ tacitly agreed that they should not interfere with 
bEtween the the kin^s household expenses ; and they gratified 
^^^aut, him in a jwint where his honor had been most 
wounded, declaring Ida prerogative to be as high 
and unimpaired as that of his predecessors, and repealing the 
pretended statute by virtue of which Edward IL was said to 
have been deposed.^ They were provident enough, however 
to grant conditional subsidies, to be levied only in case of a 
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royal expedition against the enemy ; and sevei-al were ac- 
cordingly remitted by proclamation, this condition not being 
fulfllied. Richard never ventured to recall his favorites, 
thcugh he testified his unabated affection for Vere by a pom- 
pous funeral. Few complaints, unequivocally affecting the 
ministry, were presented by the commons. In one parlia- 
ment the chancellor, treasurer, and counsel resigned their 
offices, submitting themselves to its judgment in case any 
loatter of accusation should be alleged against them. The 
commons, after a day's deliberation, probably to make their 
approbation appear more solemn, declared in full parliament 
that nothing amiss had been found in the conduct of these 
ministers, and that they held them to have faithfully dis- 
chai^ed their duties. The king reinstated them accoi-dingly, 
with a protestation that this should not be made a precedent, 
and that it was his right to change his servants at pleasure.* 
But this summer season was not to last forever. Eichai-d 
had but dissembled with those concerned in the 
transactions of 1388, none of whom he could ever ^™^iiie 
forgive. These lords in lapse of time were di- i^aatng 
vided among each oilier. The earls of Derby and '™"' 
Nottingham were brought into the king's interest. The earl 
of Arundel came to an open breach with the duke of Lan- 
caster, whose pardon he was compelled to ask for an un- 
founded accusation in parliament.' Gloucester's ungovemed 
ambition, elated by popularity, could not brook the ascendency 
of his brother Lancaster, who was much less odious to the 
king. He had constantly urged and defended the concession 
of Guienne to this prince to be held for life, reserving only 
his liege homage to Biehard as king of France ; " a grant as 
unpopular among the natives of that country as it was derog- 
atory to the crown ; but Lancaster was not much indebted to 
his blather for assistance which was only given in order to 
diminish bis influence in England. The truce with France, 
and the king's French marriage, which Lancaster supported, 
wei-e passionately opposed by Gloucester. And the latter 
had given keener provocation by speaking contemptuously 
of that misalliance with Katherine Swineford whicli contam- 
inated the blood of Plantagenet. To the parliament sum- 
moned m the 20fh of Eichai-d, one object of whifih was to 
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legitimate the duke of Lancaster's antenuptial children by 
this lady, neither Gloucester nor Arundei would repair. 
There passed in this assembly something remarkable, as it 
exhibits not only the arbitrary temper of the king, a point by 
no means doubtful, but the inefficiency of the commons to 
resist it without support from political confederacies of the 
nobility. The circumstances are thus related in the record. 

Dm'ing the session the king sent for the lords into parlia- 
Rwimra'a ™^"' ^"^ afternoon, and told them how he had 
ptoBcoutioa heard of Certain ai-tides of complaint made by the 
of Haiey. (.ommons in conference with them a few days be- 
fore, some of which appeared to the king against his royalty, 
estate, and liberty, and commanded the chancellor to inform 
him fiilly as to tliis. The chancellor accordingly related the 
whole matter, which consisted of four alleged grievances; 
namely, that sherifis and escheators, notwithstandihg a stat- 
ute, are continued in their offices beyond a year ; ^ that the 
Scottish marches were not well kept ; that the statute against 
■wearing great men's liveries was disregarded ; and, lastly, 
that the excessive chai'ges of tiie king's household ought to 
be diminished, arising from the multitude of bishops and of 
ladies who are there maintained at his cost. 

Upon this infoi-mation Ihe king declared to the lords that 
through God's gift he is hy lineal right of inheritance king of 
England, and will have the i-oyaityand freedom of his crown, 
from which some of these articles derogate. The first peti- 
tion, that sheriffs should never remmn in office beyond a year, 
he rejected ; but, passing hghily over the rest, took most of- 
fence that the commons, who are his lieges, should take on 
themselves to make any ordinance respecting his royal per- 
son or household, or those whom he might please to have 
about him. He enjoined therefore the lords to declare pltunly 
to the commons his plea.sure in this matter ; and especially 
directed the duke of Lan a^te o ake he speaker give up 
the name of Ihe person i p n d a bill for this last ar- 
ticle in the lower house. 
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i wei-e in no slate to resist this unexpected 
promptitude of action in the king. They surrendered the 
obnoxious biU, with its proposer, one Thomas Haxey, and 
with great humUity made excuse that they never designed to 
give offence to his majesty, nor to interfere with his house- 
hold or attendants, knowing well that such things do not he- 
long to them, but to the kiag alone j but merely to draw his 
attention, that he might act therein as should please him best, 
The king forgave these pitiful suppliants ; but Haxey was 
adjudged in parliament to suffer death as a traitoi-. As, how- 
ever, he was a clerk,^ the archbishop of Canterbury, at the 
head of the prelates, oblained of the king that his life might 
be spai-ed, and that they might have the custody of his per- 
son ; protesting that this was not claimed by way of right, but 
merely of the king's grace.* 

This was an open defiance of parliament, and a declara- 
tion of arbitrary power. For it would be impossible to con- 
tend chat, after the repeated instances of control over public 
expenditure by the commons since the 50th of Edward III., 
this principle was novel and unauthorized by the constitution, 
or that the right of free speech demanded hj them in every 
parliament was not a real and indisputable privilege. The 
king, however, was completely successful, and, having proved 
the feebleness of the commons, fell next upon those ^jtiirary 
he more dreaded. Ey a skilful piece of treachery meMucesof 
he seized the duke of Gloucester, and spread con- ''" '"''^' 
stemation among all his party. A parhament was sum- 
moned, in which the only stru^le was to outdo the king's 
wishes, and thus to efface their former transgressions.' 
Gloucester, who had been murdered at Calais, was attainted 
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after his death ; Arundel was beheaded, hia brother the arch- 
bishop of Canterbury deposed and banished, "Warwick and 
Cobhara sent beyond sea. The commission of the tenth, the 
proceedings in parliament of the eleventh year of the king, 
were annulled. The answers of the judges to the questions 
put at Nottingham, which had been punished with deatli and 
exile, were pronounced by parliament to be just and legal. 
It was declared high-treason to procure the repeal of any 
Judgment against persons therein impeached. Their issue 
male were disabled from ever sitting in parliament or hold- 
ing place in counciL These violent ordinances, as if the 
precedent they were then overturning had not shielded itself 
with the same sanction, were sworn to by parliament upon 
the cross of Canlerbnry, and confirmed by a national oath, 
with the penalty of excommunication denounced against its 
infringers. Of those recorded to have bound themselves by 
this adjuration to Richard, far the greater part had touched 
the same relics for Gloucester and Arundel ten years before, 
and two years afterwards swore allegiance to Henry of Lan- 

In the fervor of prosecution this parliament could hardly 
go beyond that whose acts they were annulling ; and each is 
alike uuwortliy to be remembered in the way of precedent; 
But the leaders of the former, though vindictive and turbu- 
lent, had a concern for tlie public interest ; and, after pun- 
ishing their enemies, left the government upon its right 
foundation. In this all regai'd for liberty was extinct ; and 
the commons set the dangerous precedent of granting the 
king a subsidy upon wool during his life. Their remarkable 
act of severity was accompanied by another, less unexampled, 
but, as it proved, of more ruinous tendency. The petitions 
of the comrajans not having been answered during the ses- 
sion, which they were always anxious to conclude, a commis- 
sion was granted for twelve peers and six commoners to sit 
after the dissolution, and " examine, answer, and fully detei^ 
mine, as well all the said petitions, and the matters therein 
comprised, as all other matters and things moved in the king's 
presence, and all things incident tliereto not yet detei-mined, 
as shall seem best to them."^ The "other matters" men- 
tioned above were, I suppose, private petitions to the king's 
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council in parliament, ivhich had been frequently despatched 
afler a dissolution. For in the statute which establbhea this 
commission, 21 E. II. c. 16, no powers are committed but 
those of examining petitions : which, if it does not confirm the 
charge afterwards alleged against Richard, of falsifying the 
parliament roll, must at least be considered as limiting and 
explaining the terms of the latter. Such a trust had been 
committed to some lords of the council eight years before, in 
very peaceful times ; and it was even requested that the same 
might be done in future parliaments.' But it is obvious 
what a latitude this gave to a prevailing faction. These 
eighteen commissioners, or some of them (for there were who 
disliked the turn of affairs), usurped the full rights of the 
legislature, which undoubtedly were only delegated in re- 
spect of business already commenced.^ They imposed a per- 
petual oath on prelates and loi-ds for all time to come, to be 
taken before obtaining liveiy of their lands, that they would 
maintain the statutes and ordinances made by this parliament, 
or " afterwards by the loi-ds and knights having power com- 
mitted to them by the same." They declared it liigh treason 
to disobey their oixlinanc^s. They annuUed the patents of 
the dukes of Hereford and Norfolk, and adjudged Henry 
Bowet, the former's chaplain, who had advised him to petition 
for his inheritance, to the penalties of treason." And thus, 
having obtained arevenue for life, and the power of pai'Iiament 
being notoriously usurped by a knot of his creatures, the king 
was little likely to meet his people again, and became as truly 
absolute as his ambition could requu'e. 

It had been necessary for this purpose to subjugate the 
ancient nobility. For the English constitution gave them 
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Qoamiof such paramount rights that it was impossible 
^^reftSr "^ either to make them surrender their country's free- 
aniNorMt. dom, or to destroy it without then- consent. But 
several of the chief men had fellen or were involved with 
the party of Gloucester, Two who, Laving once belonged 
to it, had lately plunged into the depths of infamy to i-uin 
their former friends, were still perfectly obnoxious to the king, 
who never forgave their original sin. These two, Henry of 
Bohngbroke, earl of Derby, and Mowbray, earl of Notting- 
ham, now dukes of Hereford and Norfolk, ihe most powerful 
of the remaining nobility, wei-e, by a singular conjuncture, 
thrown, as it were, at the king's feet. Of the political mys- 
teries which this reign affords, none is more inexplicable than 
the quarrel of these peers. In the parliament at Shrewsbury, 
in 1398, Hereford was called upon by the king to relate what 
had passed between tlie duke of Norfolk and himself in 
slander of his majesty. He detailed a pretty long and not 
improbable conversation, iu which Norfolk had asserted the 
king's intention of destroying them both for their old offence 
in impeaching his ministers. Norfolk had only to deny the 
charge and throw his gauntlet at the accuser. It was referred 
to the eighteen commissioners who sat after the dissolution, 
and a tnal by combat was awarded. But when this, aitet 
many delays, was about to fake place at Coventry, Richard 
interfered and settled the dispute by condemning Hereford to 
banishment for ten years and Norfolk for life. This strange 
determination, which treated both as guilty where only one 
could be so, seems to admit no other solution than the king's 
desire to rid himself of two peers whom he feared and hated 
at a bbw. But it is difficult to understand by what means 
he drew the craily Bolingbroke into his snai'e.^ However 
this might have been, he now :hrew away all appeai'ance of 
moderate government. The indignities he had suffered in 
the eleventh year of his reign were still at his heart, a desire 
to revenge which seems to have been the mainspring of his 
conduct Though a general pardon of those proceedings had 
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been granted, not only atthe time, but in his own last parlia* 
ment, he made uso of them aa a pretence to exloi-t money 
from seventeen counties, to whom he imputed a shwe in the 
rebellion. He compelled men lo confess under fheir seals 
that they had been guilty of treason, and to give blank obli- 
gations, which his officers filled up with large sums.^ Upon 
Uie death of the duke of Lancaster, who liad passively com- 
plied throughout all these transactions, Richard refused livery 
of his inheritance to Hereforf, whose exile implied no crime, 
and who had letters-patent enabling him to make his attorney 
for that purpose during its continuance. In short, Hj^pj^iy 
hia government for nearly two years was altogether fct depo^ns 
tyrannical ; and, upon the same principles that 
cost James II. his throne, it was unquestionably far more 
necessary, unless our fathers would have abandoned all 
thought of liberty, to expel Richard II. Far be it from us 
to extenuate the treachery of the Percies towards this un- 
happy prince, or the cruel circumstances of liis deatli, or in 
any way to extol either his successor or the chief men of 
that time, most of whom were ambitious and faithless ; but 
after such long experience of the king's arbitrary, dissembling, 
and revengeful temper, I see no other safe course, in the ac- 
tual state of the constitution, than what the nation concurred 
in pursuing. 

The reign of Richard H. is, in a constitutional light, the 
most interesting part of our earlier history ; and it has been 
the most imperfectly written. Some have misrepresented 
the truth through prejudice, and others through carelessness. 
It is only to be understood, and, indeed, there are great diffi- 
culties in the way of understanding it at all, by a perusal of 
the rolls of parliament, with some assistance from the con- 
temporary historians, "Walsingham, Knyghton, the anony- 
mous biographer published by Hearne, and Froissart, These, 
I must remark, except occasionally the last, are extremely 
hostile to Richard; and altliough we are far from being 
bound to acquiesce in their opinions, it is at least unwarrant- 
able in modern writers to sprinkle their margins with refer- 
> such authority in support of positions decidedly 
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The revolution which elevated Henry lY. to the throne 
cicoutn- was certiunly so far accomplished by force, that 
"n^T the king was in captivity, and those who might still 

Hearj'iv.'B adliere to him in no condition lo support his au- 
BCMssion. thority. But the sincere concurrence which most 
of the prelates and nobility, with the mass of the people, gave 
to changes that could not have been othenvise effected by one 
so unprovided with foreign support as Henry, proves this 
revolution to have been, if not an indispensable, yet a na- 
tional act, and should prevent our considering the Lancastrian 
kings as usurpers of the throne. Nothing indeed looks so 
mudk like usurpation in the whole transaction as Henry's 
remarkable chjjlenge of the crown, insinuating, though not 
avowing, as Hume has justly animttdverted upon it, a false 
and ridiculous title by right line of descent, and one equally 
unwarrantable by conquest. The course of proceedings is 
worthy of notice. As the renunciation of Richard might 
well pass for the effect of compulsion, there was a strong 
reason for propping up its instability by a solemn deposition 
flwm the throne, founded upon specjflc charges of misgovern- 
ment. Again, as the right of dethroning a monarch was no- 
where found in the law, it was equally requisite to support this 
assumption of power by an actual abdication. But as neither 
one nor the other filled up the duke of Lancaster's wishes, 
who was not contented wifii owing a crown to election, nor 
seemed altogether to account for the exclusion of the house 
of March, he devised this claim, which was preferred in the 
vacancy of the throne, Richard's cession having been read 
and approved in parhament, and the sentence of deposition, 
" out of abundant caution, and to remove all scruple," sol- 
emnly passed by seven commissioners appointed out of the 
several estates. "After which challenge and claim," says 
the record, "the lords spiritual and temporal, and all the 
estates there present, being asked, separately and togeth- 
er, what they thought of the said challenge and claim, 
the said estates, with the whole people, without any 
difficulty or delay, consented that the said duke should 
reign over them.'" The claim of Henry, as opposed to 
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that of the earl of March, was indeed ridiculous ; but it is 
by no means evident that, in such ca?es of extreme urgency 
as leave no security for tie common weal but the deposition 
of a reigning prince, there rests any positive obligation upon 
the estates of the realm to fill his place with the nearest heir. 
A revolution of this kind seems rather to defeat and con- 
found all prior titles; though in the new settlement it will 
commonly be prudent, as well as equitable, to treat them with 
aome regard, "Were thia otherwise it would be hard to say 
why William III. reigned to the exclusion of Anne, or even 
of the Pretender, who had surely committed no offence at 
that time ; or why (if such indeed be the true construction 
of the Act of Settlement) the more distant branched of the 
royal stoct, descendants of Henry VII, and earlier kiVigs, 
have been cut off from their hope of succession by the re- 
striction to the heirs of the princess Sophia. 

In this revolution of 1399 there was as remarkable an 
attention shown to the formalities of the constitution, allow- 
ance made for the men and the times, as in that of 1688. 
Tlie parliament was not oj ened by commission ; no one took 
the office of preside t the comn o s did not adjourn to their 
own chamber ; they cho e o speaker; the name of parlia- 
ment was not taken, t t that o ly of estates of the realm. 
But as it would have bee a v olat on of constitutional prin- 
ciples to assume a pailiamenfary character without the king's 
commission, though summoned by his ivrit, so it was still 
more essential to limit their exercise of power to the neces- 
sity of circumstances. Upon the cession of the king, as upon 
his death, the parliament was no more ; its existence, as the 
council of the sovereign, being dependent upon his will. The 
actual convention summoned by the writs of Eichaxd could not 
l^ally become the parliament of Henry; and the validity 
of a statute declaring it to be such would probably have been 
questionable in that age, when the power of statutes to alter 
the original principles of the common law was by no means 
so thoroughly recognized as at the Eestoration and Revolu- 
tion. Yet Henry was too well pleased with his friends to 
part with them so readily ; and he had much to effect before 
the fervor of their spirits should abate. Hence an expedient 
was devised of issuing writs for a new parliament, returnable 
in six days. These neither were nor could be complied with ; 
but the same members as had deposed Hichard sat in the 



Hosted =vGoogIe 



82 ADVANCES OF THE CONSTITUTION Chap. VIII. Part III 

new parliamerit, which was regularly opened by Henry's 
commissioner as if they had been duly elected.^ In Ihis 
conti'lvance, more than in all the rest, we may trace tie hand 
of lawyers. 

If we look hack from the accession of Henry IV. to that 
Ketrospeoi "^ ^'^ predecessor, the constitutional authority of 
of the prog- the house of commons will be perceived to have 
mnBiftuiion made surprising progress during the course of 
^^ twenty-two years. (S the three capital points in 

contest while Edward reigned, that money could 
not be levied, or laws ena«ied, without the commons' consent, 
and that the administration of government was subject to 
their inspection and control, the first was absolutely decid- 
ed in their favor, the second was at least perfectly admitted 
in principle, and the last waa confirmed by frequent exercise. 
The commons had acquired two additional engines of im- 
mense efficiency; one, the right of directing tlie apphcation 
of subsidies, and calling accountants before them ; the other, 
that of impeaching the king's ministers for misconduct. All 

these vigorous shoots of hberty throve more and 
nuaw™a" iMOJ* under the three kings of the house of Laa- 
^" ^ .caster, and drew such strength and nourishment 

from the generous heart of England, that in after- 
times, and in a less prosperous season, though clieeked and 
obstructed in their growth, neither the blasts of arbiti-ary 
power could break them off, nor the mildew of servile opin- 
ion cause them to wither. I shall trace the progress of par- 
liament till the civil wars of York and Lancaster: 1. in 
maintaining the exclusive right of taxation ; 2. in directing 
and checking the public expenditure ; 3, in making supplies 
depend on the redress of grievances; 4. in securing Uie peo- 
ple against illegal ordinances and interpolations of the stat- 
utes ; 5. in controlling the royal administration ; 6. in pun- 
ishing bad ministers ; and lastly, in establishing their owii 
immunities and privileges. 

1. The pretence of levying money without consent of par- 
liament expired with Edward III., who had asserted it, as 
we have seen, in the very last year of his reign. A great 
council of lords and prelates, summoned in the second year 
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of his successor, declared that they could advise no remedy 
for the king's necessities without laying taxes on the people, 
wLicli could only be granted in parliament.^ Nor was Bich- 
ard ever aficuaed of illegal tallies, the frequent tlieme of 
remonstrance under Edward, unless we may conjeclure that 
this charge is implied in an act (11 R. II. c. 9) which annuls 
all impositions on wool and leather, without consent of par- 
liament, if any there be." Doubtless his innocence in this 
respect was the effect of weakness ; and if the revolution of 
1399 had not put an end lo his newly-aeqxiii-ed despotism, 
this, like every other right of his people, would have been 
swept away. A less palpable means of evading the consent 
of the commons was by the extortion of loans, and harassing 
those who refused lo pay by summonses before the council. 
These loans, the frequent resource of arbitrary sovereigns in 
later limes, are first complained of in an early parliament 
of Richard 11. ; and a petition is granted that no man shall 
be compelled to lend the king money." But how little this 
was regarded we may infer from a writ directed, in 1S86, to 
some persons in Boston, enjoiDing them to assess every person 
who had goods and chattels to the amount of twenty pounds, 
in his proportion of two hundred pounds, which the town had 
promised to lend the king ; and giving an assurance that this 
shall be deducted from the next subsidy to be granted by 
parliament. Among other extraordinary parts of this letter 
is a menace of forfeiting life, limbs, and property, held out 
against sucli as should not obey these commissioners.' After 
his triumph over the popular party towards the end of his 
reign, he obtained large sums in this way. 

Under the Lancastrian kings there is much less appearance 
of raising money in an unparliamentary course. Henry TV. 
obtained an aid from a great council in the year 1400 ; but 
they did not pretend to charge any besides themselves ; 
tliough it seems that some towns aiterwards gave the king a 
contrlbotioji." A few years afterwards he directs the sheriffe 
to call on the richest men in their counties to advance the 

1 2 R. U. p. 66. ■ 2 K. n. p. 62. This aii not Sad Its 

s It i» faaanU laid Sown, ly (ha nay to the statute-book. 

case of Impositions (howfII's State Trials, i Carte, lol. ji. p. ei^ Sir M, Biile 

fMarbltr&ry tajiation or e^tports orlin- iliep^ impositions under thokln^of the 
ports ocenr from the accession of Rich- hoasa of lan^sler. llargraTc^s TracEd^ 
ud IL to (lie reign or Mfirf rol. i. p. 131 



Hosted =vGoogIe 



8i CONDrnONS of SUFPLT. Chap. Vm. part III. 

money voted by parliament. This, if any compulsion was 
flireatened, is aa instance of oTeralrained prerogative, though 
consonant to the practice of the late reign.' There is, how- 
ever, an instance of very arbitrary conduct with respect to a 
grant of money in the minority of Henry VI. A subsidy 
had been granted by pai-liament upon goods impoited under 
certain restrictions in iavor of the merchaofs, with a provision 
that, if these conditions be not observed on the king's part, 
then the grant should be void and of no effect'' But an 
entry is made on the roll of the next pai'liament, that, " where- 
as some disputes have ai'iseo about the grant of the last sub- 
sidy, it is declared by the duke of Bedford and other lords 
in parliament, with advice of the judges and othere learned 
in the law, that the said subsidy was at all events to be col- 
lected and levied for the king's use; notwithstanding any 
conditions in the grant of the said subsidy contsuned." ' The 
commons, however, in making the grant of a fresh subsidy 
in this parliament, renewed their former conditions, with the 
addition of another, that "it ne no pai-t thereof bo beset ne 
dispensed to no other use, but only in and for the defense of 
the said roialme." * 

2. The right of granting supplies would have been very 
Appropria. incomplete, had it not been accompanied with 
Uon of that of directing their application. The principle 

mppues' Qf appropriating public moneys began, as we have 
seen, in the minority of Richard ; and was among the best 
fruits of that period. It was steadily maintained under the 
new dynasty. The parUament of 6 H. IV. granted two fif- 
teenths and two tenths, with a tax on skins and wool, on con- 
dition that it should be expended in the defence of the king 
dom, and not otherwise, as Thomas lord Fumival and Sir 
John Pelham, ordained treasurers of war for this parliament, 
to receive the said subsidies, shall account and answer to the 
commons at the next parliament. These treasurers were 
3Wom in parliament to execute their frtists," A similar pre- 
caution was adopted in the next session." 
Attempt to 3. The commons made a bold attempt in the 
makeauiipij gecond year of Henry IV, to give the strongest 
tgdresa of Security to their claims of redress, by inverting 
gr!«TancM. jjjg usual course of parliamentary proceedings. 
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It was usual to answer their petitions on the last day of 
the session, which put an end fo all further discussion ^pon 
them, and prevented their making the redress of grievances 
a necessary condition of supply. They now requested that 
an answer might be given before they made their grant of 
subsidy. This was one of the articles which Richard II.'s 
judges had declared it high treason to attempt Henry was 
not inclined to make a concession which would virtually have 
removed the chief impediment to the ascendency of pai-lia- 
ment He first said that he would consult with the lords, 
and answer according to their advice. On the last day of 
the session the commons were informed that "it liad never 
been known in the time of his ancestors that they should have 
their petitions answered before they had done all their busi- 
ness in parliament, whether of granting money or any other 
ctmcem ; wherefore the king will not alter the good customs 
and usages of ancient times." • 

Notwithstanding the just views these parliaments appear 
generally to have entertained of their power over the public 
purse, that of the third of Henry V. followed a precedent 
from the worst times of Eiehai-d II., by granting the king a 
subsidy oa wool and leather during his life. ^ This, an histo- 
rian tells us, Henry IV. had vainly labored to obtain ;° but the 
taking of Harfleur intoxicated the English with new dreams 
of conquest in Fi-ance, which their good sense and constitu- 
tional jealousy were not firm enough to resist. The con- 
tinued expenses of the war, however, prevented this grant 
from becoming bo dangerous as it might have been in a sea- 
son of tranquillity. Henry V., like his fether, convoked par- 
liament almost in every year of his reign. 

4. It had long been out of all question that the legislature 
consisted of the king, lords, and commons ; or, in 
stricter language, that the king could not make or lign 
repeal statutes without the consent of parliament. ^Sbib'^a 
But this fundamental maxim was still frequently 
defeated by various acts of evasion or violence ; which, though 
protested against as illegal, it was a difficult task to prevent. 
The king sometimes exerted a power of suspending the ob- 
servance of statutes, as in the ninth of Richard 11., when a 
petition that all statutes might be confirmed is granted, with 
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an exception as to one passed in the last parliament, ibrbid- 
ding tiie judges to talte fees, or give counsel in cases where 
the king was a party; which, "becaase it was loo severe and 
needs declaration, the king would have of no effect till it 
should be declaimed in parliament." ' The apprehension of 
the dispensing prerogative and sense of its illegality are man- 
ifested by the wary terms wherein the commons, in one of 
Richard's parliaments, " assent that the king make such suf- 
ferance respecting the statute of provisors as shall seem rea- 
sonable to him, so that (he s^d statute be not repealed t and, 
moreover, tliat the commons may disagree thereto at the next 
parliament, and resort to the statute ; " with a protestation that 
this assent, which is a novelty and never done before, shall 
not be drawn info precedent ; praying the king that this prot- 
estation maybe entered on the roll of parliament,^ A peti- 
tion, in one of Henry IV.'s parliaments, to limit the num- 
ber of attorneys, and forbid fllazers and prothonotaries from 
practising, having been answered favorably as to the first 
point, we find a marginal enlry in the i-oU that the prince 
and council had respited the execution of this act.' 

The dispensing power, as exercised in favor of individuals, 
Diapendng ^ *1'^''* °^ ^ different character from this general 
powetofflia suspension of statutes, but indirectly weakens the 
crown. sovereignty of the legislature. This power was 

exerted, and even recognized, throughout all the reigns of 
the Plantagenets. In the first of Henry V. the commons 
pray that the statute for driving aliens out of the kingdom 
be executed. The king assents, saving his prerogative and 
his right of dispensing with it wlien he pleased. To which 
the commons replied that their intention was never other 
wise, nor, by Grod's help, ever should be. At the same 
time one Rees ap Thomas petitions the king to modify or 
dispense with the statute prohibiting "Welchmen from, pur- 
chasing lands in England, or the Englisli towns in Wales ; 
which the king grants. In the same parliament the com- 
mons pray that no grant or protection be made to any one 
in contravention of the statule of provisors, saving the king's 
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prerogalive. He merely answers, "Let the statutes Ije 
observed:" evading any allusion to his dispensing power.^ 

It lias been observed, under the reign of Edward III., 
that the practice of leaving statutes to he drawn up by the 
judges, from the, petition and answer jointly, after a disso- 
lution of parliament, presented an opportunity of falsifying 
the intention of the le^lature, whereof advanta,ge was 
often takea. Some very remarkable instances of this fraud 
occurred in tlie succeeding reigns. 

An ordinance was put upon the roll of parliament, in 
the fifth of Eichard II., empowering sheriffs of counties 
to arrest preachers of heresy and their abettors, and de- 
tain them in prison till they should justify themselves before 
the church. This was introduced into the statutes of the 
year ; but the assent of lords and commons is not expressed. 
Tn the next parliament the commons, reciting this oi-dinance, 
declare that it was never assented to or granted by them, but 
what had been proposed in this matter was without their con- 
currence (that is, as I conceive, had been rejected by them), 
and pray that this statute be annulled ; for it was never 
their intent to bind tliemselves or their descendants to the 
bishops more than their ancestors had been bound in times 
past. The king returned an answer, f^reeiug to this petition. 
Nevertheless the pretended statute was untouched, and re- 
mains still among our laws ; ^ unrepealed, except by desue- 
tude, and by inference fi-om the a«ts of much later times. 

This commendable reluctance of the commons to let the 
clergy forge chains for them produced, as there is much ap- 
pearance, a similar violation of iJieir legislative rights in the 
next reign. The statute ag^nst heresy in the second of Hen- 
ry lY. is not gi-ounded upon any petition of the commons, but 
only upon one of the clergy. It is said to be enacted by con- 
sent of tlie lords, but no notice is laken of the lower house 
in the parliament roll, though the statute reciting the petition 
assei-ts the commons to liave joined in it,* The petition and 

1 Hot. Pari. T. i. H. V. p e, B. countes shonia be rennited to tbom, la 

a 6 K. II- Bt"- 2, c. 6 ; Hot. Pari, uot fcnndEd upon ray petition thai op- 

6S U. p. 141. Some other fustraces pears on the roll; and probablj', b/ 

of «ia commanB attenipliog to prerent nwking SEOMh, other instances equaUj 

these aafMi prectices are adilnQod by flagrant might be dlmoyered. 

Bufthead, in bis prefeoe to the Statutes, " There had beea, howeier, a petition 

and in Prynne'a prefiioe to Cotton's of the eomnioaa on the same subject, ei- 

-IbrldsPient of the necords. The act pressed In ^-st? geneKl terns, oo "bich 
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the statute are both in Latin, which is unusual in the laws of 
this time. In a suhsequent petition of the commons this act 
is styled " the statute made in the second yeav of jour maj- 
esty's reign at the request of the prelates and clergy of your 
kir.gdom ; " which affords a presumption that it had no reg- 
ular assent of parliament ' And the spirit of the commons 
during this whole reign being remarkably hostile to the church, 
it would have been hardly possible to obtain their consent to 
BO penal alaw against heresy. Several of their petitions seem 
designed indirectly to weaken its efficacy.^ 

These infringements of their most essential right were re- 
sisted by the commons in various ways, accoi'ding to the meas- 
ure of their power. In the fifth of Richard IT. they request 
the lords to let them see a certain ordinance before it is en- 
grossed.* At another time they procured some of their own 
members, as well as peers, to be present at engrossing the 
rolL At length they spoke out unequivocally in a memora- 
ble petition which, besides its intrinsic importance, is deserv- 
ing of notice as the earliest instance in which the house of 
commons adopted the English language. 1 shall present iti 
Tenerable orthography without change. 

" Oure soverain lord, youre humble and trewe lieges that 
ben come for the comune of youre lond bysechyn onto 
youre rizt riatwesnesse, That so as hit hath ever be thair libte 
and fredom, that thar sholde no statut no lawe be made of- 
flasse than theye yaf iherto their assent ; consideringe that the 
comune of youre lond, the whiche that is, and ever halh be, 
a membre of youre parleraente, ben as well assentere as peti- 
cioners, that fro this tyme foreward, by compleynte of the 
comune of any jnyschief axk3mge remedie by mouthe of 
their apeker for the comune, other ellys by petition wrlten, that 
ther never be no lawe made theruppon, and engrossed as statut 
and lawe, nother by addicions, nother by diminucions, by no 
manner of terme ne termes, the whiche that sholde chaunge 
the sentence, and the entente asked by the speker mouthe, or 
the petitions beforesmd yeven up yn writyng by the manere 

to EDpam^Q tfia buraing aCatute 
[, IV., and the spii^tunl cwnlraoco 
■osy. Roe. PbtI. p. 583. Sec, too, 
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forsaid, withoute asserte of the forsaid comune. Consider- 
inge, oure soveraiii lord, that it is not in no wyse the entente 
of youi-e comnnes, zif yet be so that they axke you by spe- 
kyng, or by writyng, two thynges or three, or as manye aa 
Iheym ]uat : But tliat ever it slande in the fredom of youre 
hie i-egahe, to graunte whiche of thoo that you lust, and to 
wei'une the remanent. 

" The kjug of his grace especial graunteth that fro heus- 
forth nolhjng be enacted to the peticions of his comune that be 
conti-arie of hir askyng, whai-by they shuid be bounde with- 
oute their assent. Savyng alwey to our liege lord his real pre- 
rogatif, to gi-aunte and denye what him lust of thcii' petitions 
and askynges aforesaid." ^ 

Noiwithsbinding the fulness of this assent to so important a 
petition we find no vestige of either among the statutes, and 
the whole transaction is unnoticed by those historians who 
have not looked into our original records. If the compilers 
of the statute-i-oli were able fo keep out of it the very provi- 
sion that was intended to check their fraudulent machinations, 
it was in vain lo hope for redress without altering the estab- 
lished practice in this respect; and indeed, where there was 
DO design to falsify tlie roll it was impossible to draw up stat- 
utes which should be in truth the acts of the whole legislature, 
80 long as the king continued to grant petitions in part, and to 
engraft new matter upon them. Such was still the case till 
the commons hit upon an efieetual expedient for screening 
themselves against these encroachments, which has lasted 
without alteration to the present day. This was the intro- 
duction of complete statutes under the name of bills, instead 
of the old petitions; and these containing the royal assent 
and the whole form of a law, it became, though not quite im- 
mediately,^ a constant principle tliat the king must admit or 
reject tliem ivithout qualiflcation. This alteration, which 
wrought an extraordinary effect on the character of our con- 
stitution, was gradually introduced in Henry VI. 'a reign.* 

1 Bot. Pill. yol. It. p. 32. It is ' Henry VI. and Edirard IV. In tome 

tnrionB that the auUio« of tbe ParLia- cases niased bills with sucdtj proiisions 

oentar; History say that the roU of this aaoexeil Iiv theuiseiiea. Ttius the act 

prras altogetliar this hnporCsnt poUUon. encnmb<in»l irlth 2S9 clauses la tuiror of 

laetoul of which tbay give, as their someny persons whom the king meant 

Auhlon la, hnperlinent speeches out of to eiempt ftom Its opeiadon ; and the 

gsnnlue, and would be of no vjue if dcEeriplion. Rat. Pari, toI. t. p. 617™ 
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From the first years of Henry V., Ibough not, I (link, 
earlier, the commons began to coocern themselves witli the 
petitions of individuals to the lords or council. The nature 
of the jurisdiction exercised by the latter will be treated more 
fully hereafter ; it is only necessary to menlion in this place 
that many of the requests preferred to them wei'e such as 
could not be granted without transcending tke bouadai'les of 
law. A just inquietude as to the encroachments of the king's 
council had long been manifested by the commons ; and find- 
ing remonstrances ineffectual, they took measures for prevent- 
ing such usurpations of legislative power by introducing their 
own consent to private petitions. These were now presented 
by the hands of the commons, and in very many instances 
passed in the form of statutes with the express assent of all 
parts of the legislature. Such was the origin of private bills, 
which occupy the greater part of tho i-olls in Henry V. and 
VI.'s parliament. The commons once made an ineffectual 
endeavor to have their consent to all petitions presented to 
the coundl in parliament rendered necessary by law; if I 
rightly apprehend the meaning of the roll in this place, which 
Beems obscure or corrupt. * 

.5. If the strength of the commons had lain merely in the 
inieriBreuco wcaincss of the crown, it might be inferred tiiat 
meSt'wit'ii ^"'^'^ harassing interference with the administration 
(be royal of affairs as the youthful and frivolous Richard 
exponditare. „g^ compelled to endure would have been sternly 
repelled by his experienced successor. But, on the contrary, 
the spirit of Eichard might have rejoiced to see that lua 
mortal enemy suffered as hard usage at the hands of pai'Iia- 
ment as himself Afler a few years the government of 
Henry became extremely unpopular. Perhaps bis dissension 
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with the great family of Pei-cy, which had placed him oa the 
throne, and was regai-ded with partiality hy the people,' 
chiefly contributed to this alienation of their attachment. 
The commons requested, in the fiflh of his reiga, that cer- 
tain persons might be removed from the court ; the lords 
concuiTcd ia displaciag four of these, one being tlie king's 
confessor. Henry came down to parliament and excused 
these four persons, as knowing no spedal cause why they 
should be removed ; yet, well understanding that what the 
lords and commons should oi-dain would be for his and hia 
kingdom's interest, and therefore anxioas to conform himself 
to their wishes, consented to the said ordinance, and charge4 
tlie persons in question to leave his palace i adding, that he 
would do as much by any other about his person whom he 
should find to have incurred the ill affection of his people. 
It was ia the same session that the archbishop of Canterbury 
was commanded to declare before the lords the king's inten- 
tion respecting his administration ; allowing that some things 
had been done amiss in his court and household ; and there- 
fore, wishing to conform to the will of God and laws of the 
land, protested that he would let in future no letters of signet 
or privy seal go in disturbance of law, beseeclied the lords 
to put his household in order, so that every one might be paid,, 
and declared that the money granted by the commons for the 
war should be i-eceived by treasurere appointed in parlia- 
ment, and disbursed by them for no other purpose, unless in 
case of rebellion. At the request of the commons he named 
the members of his privy council; and did (he same, with 
some variation of persons, two years afterwards. These, 
though not nominated with the expre.ss consent, seem to have 
had the approbation of the commons, for a subsidy is granted 
m 7 H. IV., among other causes, for "the great ti'ust that 
the commons have in the lords lately cliosen and ordained to 
be of the king's continusl council, that there shall be better 
management than heretofore." ' 

la the sixth year of Henry the pai-liament, which Sir E. 
Coke derides as unlearned because lawyers were excluded 
from if, proceeded to a resumption of grants and a prohibi- 
tion of alienating the ancient inheritance of the crown with- 

1 Thp honsa of Mmmons tUintea tin = 6 H. IV, p. 696- 
Hne for Xdonl^e Nnrt^tatlaDd 3 Bot. Pari. yol. HI. p. 529, mS, BTfc 
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out consent of parliament, in order to ease the commona of 
taxes, and that the king miglit live on his own.-* This was a 
favoriie though rather chimerical project. In a later parlia- 
ment it was requested that tlie king would take his council's 
advice how to keep within his own revenue; he answered 
that he would ivillingly comply as soon as it should be in his 
power.' 

But no parliament came near, in the number and boldness 
of its demands, to that held in the eighth year of Henry IV. 
The commons presented thirty-one articies, none of which 
the king ventured lo refuse, though pressing very severely 
upon his prei-ogative. He was to name sixteen counsellors, 
by whose advice he was solely to be guided, none of them to 
be dismissed without conviction of misdemeanor. The chan- 
cellor and privy seal to pass no grants or other matter con- 
trary to law. Any persons about the court stirring up the 
king or queen's minds against their subjects, and duly con- 
victed thereof, to lose their offices and be Sned. The king*? 
ordinary revenue was wholly appropriated to his household 
and the payment of his debts ; no grant of wardship or other 
pi-ofit to be made thereout, nor any forfeiture to be pardoned. 
The king, " considering the wise government of other Chris- 
tian princes, and conforming himself thereto," was to assign 
two days in the week for petitions, " it being an honorable 
and necessary thing that his lieges, who desired to petition 
him, should be heM^" No judicial officer, nor any in the 
revenue or household, to enjoy his place for life or torm of 
years. No petition to be presented to the king, by any of 
bis household, at limes when the council were not sitting. 
The council to determine nothing cognizable at common law, 
unless for a reasonable cause and with consent of the judges. 
The statutes regulating purveyance were affirmed — abuses 
of various kinds in the council and in courts of justice enu- 
merated and forbidden — elections of knights for counties 
put under regulation. The council and officers of state were 
Bworn to observe the common law and all statutes, those 
especially just enacted.' 

It must strike every reader that these provisions were of 
themselves a noble fabric of constitutional liberty, and hardly 
perhaps inferior to the petition of right under Charle." I 
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"We oaimol account for the submission of Henry to condiiioas 
far more derogatory than ever were imposed on Richard, be- 
cause the secret pohtics of liis leign are very imperfectly 
understood. Towards its close he manifested more vigor. 
The speaker, Sir Thomas Chiucer, ha\mg made the usual 
petition for liberty of speech, the king answered that he 
might speak as othei s had done m the time of his (Heni-y's) 
aaeestors, and his own, but not otheiwise, for he would by 
no means have any innovation, hut be as much at his liberty 
as any of his ancestors had ever been. Some time after he 
sent a message to the commons, complaining of a law passed 
at the last parliament infringing his liberty and prerogative, 
which he requested their consent to repeal. To this the com- 
mons agreed, and received the king's thanks, who declared at 
the same time that he would keep as much freedom and prero- 
gative as any of his ancestors. It does not appear what was the 
particular subject of complaint ; but there had been much of 
the same remonstrating spirit in the last pai'liament tliat was 
manifested on preceding occasions. The commons, however, 
for reasons we cannot .explain, were i-ather dismayed. Be- 
fore their dissolulion they petition the king, tlial, whereas he 
was reported to be offended at some of hb subjects in this 
and in the preceding parliament, he would openly declare 
that he held them all for loyaJ subjects. Henry granted this 
" of his special grace ; " and thus concluded his reign more 
triumphantly with respect to his domestic battles tlian he had 
gone through it.' 

Power deemed to be ill gotten is jiaturally precarious ; and 
the instance of Henry IV. has been well quoted ^^^^^ ^_ 
to prove that public liberty flourishes with a bad iiispopu- 
title in the sovereign. None of our kings seem " ''' 
to have been less beloved ; and indeed he had little claim to 
affection. But what men denied to the reigning king they 
poured in full measure upon the heir of his thi-one. The 
virtues of the prince of Wales are almost invidiously eulogized 
by those parliaments who treat harshly his father ; ' and these 
records afford a strong presumption that some early petulance 
or riot has been much exaggerated by the vulgar minds of 
our chroniclers. One can scarcely underetand at least that 
a prince who was three years engaged in quelling the dan- 
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gerons insurrection of Glendower, and who in the latter lime 
of his father's reign presided at the council, was so lost in a 
cloud of low debauchery as common fame represents.' Loved 
he certainly was throughout liia life, as so intrepid, affable, 
and generous a temper well deserved ; and this sentiment was 
heightened to admiration by successes still more rapid and 
dazzling than those of Edward III. During his reign there 
scarcely appears any vestige of dissatisfaction in parliament — 
a circumstance very honorable, whether we ascribe it to the 
justice of his administration or to the affection of his people. 
Perhaps two exeepdons, though they are rather one in spirit, 
might be made : the first, a petition to the dake of Gloucester, 
then holding parliament as guai-dian of England, that he 
would move the king and queen to return, as speedily as 
might please them, in relief and comfort of the commons ; ' 
the second, a request that their petidons might not be sent to 
the king beyond sea, but altogether determined " within this 
kingdom of England, during this parliament," and that this 
ordinance might be of foree in all fliture parliaments to be 
held in England.* This prayer, to which the guardian de- 
cUned to accede, evidently sprang from the apprehensions, 
escited in their minds by the treaty of Troyes, that England 
might become a province of the French crown, which led 
them to obtain a renewal of the statute of Edward IIL, de- 
claring the independence of this kingdom.* 

It has been seen already that even Edward III. consulted 
his parliament upon the expediency of negotiations 
riinsuitai' for peace, though at that time the commons had not 
SSSffiora'"' acquired boldness enough to lender iheir advice. 
In Eichai'd II.'s reign they answered to a similar 
proposition with a little more confidence, that the dangers each 
way were so considerable tJiey dared not decide, though an 
honorable peace would be the greatest comfort tliey could have, 
and concluded by hoping that the king would not engage to 
do homage for Calais or the conquered country." The parlia- 
ment of the tenth of his reign was expressly summoned in 
order to advise concerning the king's intended expedition be- 
yond sea — a great council, which had previously been assem- 
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bled at Oxford, taving declared their incompetence to consent 
to this measure without the advice of parliament.' Yet a 
few years afterwards, on a similar reference, the commons 
rather declined to give any opinion.^ They confirmed the 
league of Henry V. with the emperor Sigismund ' and the 
treaty of Trojes, which was so fundamKiit illj to change 
the situation of Henry and his successors, obtained, as it 
evidently required, the sanction of both houses of paihiment.* 
These precedents conspiring with the weakness of the exeo 
utive government, in the minority of Henry VI , to fliag an 
increase of influence into the scale of the commons, they 
made their concurrence necessary to all important business 
both of a foreign and domestic nature. Thus commissioners 
were appointed to treat of the deliverance of the king of 
Scots, Uie duchesses of Bedford and Gloucester were made 
denizens, and mediators were appointed to reconcile the dukes 
of Gloucester and Biu^undy, by authority of the three estates 
assembled in parliament,^ Leave was given to the dukes of 
Bedfoi'd and Gloucester, and others in the king's behalf, to 
treat of peace with France, by Jroth houses of parliament, in 
pursuance of an article in Ihe treaty of Troyes, that no 
treaty should be set on foot with the dauphin without consent 
of the three estates of both realms.' This article was after- 
wards repealed,' 

Some compltunts are made by the commons, even during 
the first years of Henry's minority, that the king's subjects 
underwent arbitrary imprisonment, and were vexed by sum- 
monses before Ihe council and by (he newly-invented writ of 
subpcena out of chancery.* But these are not so common as 
formerly; and so far as the rolls lead us to any inference, 
there was less injustice committed by the government under 
Henry VI. and his father than at any former period. Waste- 
fuhiess indeed miglit justly be imputed to the regency, who 

I It^^"' ^m trorery amse belwoa [lie aitla maiah^ 

', * ^\y^ ^°'' ''■ P' ^' cedeoee: fonoiled upon the roraj blood 
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had Bcandaloualy lavished the king's revenue.^ This ulli- 
mntely led to an act for resuming all granls since his acces- 
sion, founded upOQ a public declai-ation of the great officers 
of the crown that his debts amounted to 372,0o0i, and the 
annual expense of the household lo 24,000/., while the ordi- 
naiy revenue was not more than 5000/.'' 

6. But before' this time the sky had begun to darken, and 
impencb- discontent witli the actual administration pervaded 
"no"*"^ every rank. The causes of this are familiar — 
"'' * ■ the unpopularity of the king's marriage with Mar- 
garet of Anjou, and her impolitic violence in the conduct of 
affiiirs, particularly the imputed murder of the people's favor- 
ite, the duke of Gloucester. This provoked an attack upon 
her own creatui-e, the duke of Suffolk. Impeacliment had 
lain stili, like a sword in the scabbard, since the accession of 
Henry IV., when the commons, though not preferring formal 
articles of accusation, had petitioned the king that Justice 
Rjckhill, who had been eniployed to take the former duke of 
Gloucester's confession at Calais, and the lords appellants of 
lUchard II.'s last parliament, should be put on their defence 
before die lords,' In Suffolk's case the commons seem to 
have proceeded by bill of attainder, or at least to have de- 
signed the judgment against that minister to be the act of the 
whole legislature ; for they delivered a bill containing articles 
against him to the lords, with a request that they would pray 
the king's majesty to enact that bill in parliament, and that 
the said duke might bo proceeded against upon the said artJ- 
des in parliament according to the law and custom of Eng- 
land. These articles contained charges of high treason, chiefly 
relating to his conduct in France, which, whether treasonable 
or not, seems to have been grossly against the honor and ad- 
vantage of the crown. At a later day the commons presented 
many other articles of misdemeanor. To the former he made 
a defence, in presence of the king as well as the lords both 
spiritual and temporal; and indeed the articles of impeach- 
ment were directly addressed to the king, which gave him a 
reasonable pretext to interfere in the judgment. But from 
apprehension, as it is s^d, that Suffolk could not escape con- 
viction upon at least some part of these charges, Henry antic- 
ipated with no slight irregularity the course of legal trial, and, 
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summoniDg the peers ioto a private chamber, infonaed the 
duke of Suffolk, by mouth of his chancellor, that, inasmuch 
as he had not put himself upon his peer^e, but submitted 
wholly to the royal pleasure, the king, acquitting him of ttie 
first articles containiug matter of treason, by his own advice 
and not that of the lords, nor by way of judgmeat, not being 
in a place where jui^meiit could be delivei-ed, banished him 
for five years from his dominions. The lords then pi-esent 
besought the king to let their protest appear on recoi-d, that 
neither they nor their posterity might lose their I'ights of 
peerage by this precedent. It was justly considered as an 
arbitrary stretch of prei-ogative, in order (o defeat the privi- 
leges of parliament and screen a favorite minister from pun- 
ishment. But the course of proceeding by bill of attsdnder, 
instead of regular impeachment, was not judiciously chosen 
by the commons." 

7. Privilege of parliament, an extensive and singular 
branch of our constitutional law, begins to attract prMioia of 
attention under the Lancastrian princes. It is pariiiuneat. 
true indeed that we can trace long before by records, and 
may infer with probability as to limes whose records have not 
survived, one considerable immunity — a freedom from arrest 
for persons transacting the king's business in his national 
council.' Several authoriljes may be found in Mi-, Hatseil's 
Precedents; of which one, in the 9th of Edward II., is con- 
clusive." But in those rude times members of parliament 
were not always respected by the offleers executing legal pro- 
cess, and still less by the violators of law. After several 
remoQstrances, which the crown had evaded,* the coramona 
obtained the statute 11 Heniy VL c. 11, for the punishment 
of such as assault any on their way to the parliament, giving 
double damages lo the party.' They had more difficulty in 
esfablisbing, notwithstanding the old precedents in their favor, 
an immunity from all criminal process except in charges of 
treason, felony, and breach of the peace, which is their pres- 
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e of privilege. The truth was, that, with a right 
pretty dearly rccogiiiaed, as is admitted by the judges in 
Thorp's case, the house of commons had no regular compul- 
sory process at their command. In the cases of Lark, servant 
of a member, in the 8th of Henry VI.,^ and of Gierke, him- 
self a bui^ess, in the 39th of the same king,^ it was thought 
necessary to effect iheir release from a civil execution by 
special acts of parliament. The commons, in a former in- 
stance, endeavored lo make the law general that no members 
nor their servants might be taken except for ti-eason, felony, 
and breach of peace ; but the king put a negative upon this 
part of their petition. 

The most celebrated, however, of these early cases of 
privilege is that of Thomas Thorp, speaker of the commons 
in 31 Henry VI. This person, who was moreover a baron 
of the exchequer, had been imprisoned on an execution at 
suit of the duke of York. The commons sent Some of their 
members to complain of a violation of privilege to the king 
and lords in parliament, smd to demand Thorp's release. It 
was alleged by the duke of York's counsel that the trespass 
done by Thorp was since the beginning of tlie parliament, 
and the judgment thereon given in lime of vacation, and not 
during the sitting. The lords referred the question to the 
judges, who said, afler deliberation, that "they ought not to 
answer to that question, for it hath not be used aforetyme 
that the judges should in any wise delermine the privilege 
of this high court of parliament; for it is so high and so 
mighty in his nature that it may make law, and that that is 
law it may make no law ; and the determination and knowl- 
edge of that privilege belongeth to the lords of the parlia- 
ment, and not to the justices." They went on, however, 
after observing that a geneiul writ of supersedeas of all 
processes upon ground of privilege had not been known, to 
say that, " if any person that is a member of this high court 
of parliament be arrested in such cases as be not for treason, 
or felony, or surety of the peace, or for a condemnation had 
before the parliament, it is used that all such jiersons should 
be released of such arrests and make an attorney, so that 
they may have their fi-eedom and liberty freely to intend 
upon the parliament," 
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Notwiihstanding tliia answer of the judges, it was con- 
cluded by the lords that Thorp should remain in prison, 
without regarding tlie alleged privilege ; and the commons 
were directed in tiie king's name to proceed " with all goodly 
haste and speed" to the election of a new speaker. It is 
curious to observe that the commons, forgetting their griev- 
ances, or content U> drop them, made such haste and speed 
according to this command, that they presented a new spealter 
for approbation the next day.* 

This case, as has been strongly said, was begotten by the 
iniquity of the times. The state was verging fast towards 
civil war; and Thoi-p, who afterwards distinguished himself 
for the Lancastrian cause, was an inveterate enemy of the 
duke of York. That prince seems to have been swayed a 
little from his usual temper in procuring so unwarrantable a 
detenniiiation. In the reign of Edward IV. (he commons 
cltunied privilege against any civil suit during the time of 
their session; but they had recourse, as before, to a particu- 
lar act of parliament to obtain a writ of supersedeas in favor 
of one Atwell, a member, who had been sued. The present 
law of privilege seems not to have been fully established, or 
at least effectually maintained, before the reign of Henry 
VIII.= 

No privilege of the commons can be so fundamental as 
liberty of speech. This is claimed at the opening of every 
parliament by their speaker, and could never be infringed 
without shaking the ramparts of the constitution. Richard 
II.'s attadc upon Haxey has been already mentioned as a 
flagrant evidence of his despotic intentions. Ho other case 
occurs until the 33d year of Hemy VI., whea Thomas 
Young, member for Bristol, complained to the commons, 
that, " for matters by him showed in the house accustomed 
for the commons in the said parliaments, he was therefore 
taken, arrested, and rigorously in open wise led to the Tower 
of London, and there grievously in great duress long time 
imprisoned against the sfud freedom and liberty ; " with much 
more to the like effect. The commons transmitted this peti- 
tion to the lords, and the king "willed that the lords of his 
council do and provide for the said suppliant as in their dis- 

1 Rot. rail, vol. T. p. 2S9i Halsell's 1 Upon (his subject tie reader shonld 
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cretions shall be thought convement and reasonahle." Thia 
imprisonment of Young, however, had happened six years 
before, in consequence of a motion made hy him that, the 
king (hen having no issue, the duke of York might be de- 
clnred heir-apparent to Uie crown. In the present session, 
when the duke was protector, he thought it well-timed to 
prefer his claim to remuneration.' 

There is a i-emarkable precedent in the 9th of Henry IV., 
and perhaps the earliest autliority for two eminent maxims 
of parliamentary law — that the commons possess an exclu- 
sive right of originating money bills, and that the king ought 
not to take notice of matters pending in parliament. A 
quarrel broke out between the two houses upon this grounds 
and as we have not before seen the commons venture to 
clash openly with their superiors, the circumstance is for this 
additional reason worthy of attention. As it has been little 
noticed, I shall translate the whole record. 

" Friday the second day of December, which was the last 
day of the parliament, the commons came before the king 
and the lords in pariiament, and there, by command of the 
king, a schedule of indemnity touching a certain altercation 
moved between the lords and commons was read ; and on 
tliis it was commanded by our said lord the king that the said 
schedule shouU be entered of record in the roll of parlia- 
ment; of which schedule the tenor is as follows: Be it re- 
membered, that on Monday tlie 2Iat day of November, the 
king our sovereign lord being in the council-chamber in the 
abbey of Gloucester," the lords spiritual and temporal for 
this present parliament assembled being then in his presence, 
a debate took place among them about the state of the king- 
dom, and its defence to i-esisl the malice of the enemies who 
on every side prepare to molest the smd kingdom and ita 
fiuthftil subjects, and how no man can resist this malice, un- 
less, for the safeguard and defence of his said kingdom, out 
sovereign lord the king has some notable aid and subsidy 
granted lo him in his present parliament. And therefore it 
was demanded of the said lords by way of question what iud 
would be sufficient and requisite in these circumstances? 
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To which question it was answered by the said lordf sever 
ally, that, considering the necessity of the king on one lade 
and the poverty of his people on the other, no less a d could 
be sufficient thaa one tenth and a half from cities and towns, 
and one flfteeath and a half from al! other lay persons and 
besides, to grant a continuance of the subsidy on wool wool 
fella, and leather, and of three shillings on the tun (of wine) 
and twelve pence on the pound (of other merchandise), from 
Michaelmas next ensuing for two years thenceforth. Where- 
upon, by command of our sEud lord the king, a message was 
sent to the commons of this parliament to cause a certain 
number of their body to come before our said lord the king 
and the lords, in order to hear and report to their compan- 
ions what they should be commanded by our said lord the 
king. And upon this the said commons sent into the pres- 
ence of our said lord the king and the said lords twelve of 
their companions ; lo whom, by command of our said lord the 
king, the said question was declared, with the answer by the 
said lords severally given to it. Which answer it was the 
pleasure of our said lord the king that they should report to 
the rest of their fellows, to the end that they might take the 
shortest course to comply with the intention of the said lords. 
Which report being thus made to the said commons, they 
were greatly disturbed at it, saying and asserting it to be 
much to the prejudice and derogation of their liberties. And 
afl^r that our said lord the king had heard this, not willing that 
anything should be done at present, or in time to come, that 
might anywise turn against the liberty of the estate for 
which they are come to parliament, nor against the liberties 
of the said lords, wills and grants and declares, by the ad- 
vice and consent of the said lords, as follows : to wit, that it 
shall be lawful for the lords to debate together in this present 
parliament, and in every other for time to come, in the 
king's absence concirnmg the condition of the kingdom, and 
tLe remedies necessary for it And m hke manner it shall 
be lawful for the common's on their pirt to debate together 
concerning the said condition and remedies Provided al- 
ways that neither the lords on their part nor the commons 
on theiis, do make any report to our sajd lord the king of 
any grant granted by thi' coramon= and agieed to by the 
lords, nor of the communications of the said grant, before 
that the said lords and commons are of one accord and agree- 
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meiit in this matter, and then in manner and form accus- 
tomed — that is to say, by the mouth of the speakei' of the 
said commons for the time being — to the cud that the said 
lords and commons may have what tliey desire (avoir puis- 
sent !eur gree) of our said lord the king. Our said ioij the 
king willing moreover, by Ihe consent of the said lords, that 
the communication had in this present parliament as above 
be not draiva into precedent in time to come, nor be turned 
to the prejudice or derogation of the liberty of Ihe estate for 
which the said commons are now come, neither in this 
present parliament nor in any other time to come. But 
wills that himself and all the other estates should be as free 
as they wei-e before. Also, the said last day of parliament, 
the said speaker prayed our said lord the king, on the part 
of the said commons, that he would grant the said commons 
that they should depart in as great liberty as other commons 
had done before. To which the king answered that thb 
pleased hira. well, and that at all times it had been his de- 

Every attentive reader will discover this remarkable pas- 
sage to ilJastrale several points of constitutional law. For 
hence it may be perceived — first, that the king was used in 
those times to be present at debates of tlie ioivls, personally 
advising with them upon tlie public business ; which also ap- 
pears by many other passages on record ; and this practice, 
I conceive, is not abolished by the king's present declaration, 
save as to gi-ants of money, which ought to be of the free will 
of parliament, and without that fear or influence which the 
presence of so high a person might create : secondly, that it 
was already the established law of parliament tliat the lords 
should consent to the commons' grant, and not tlie commons 
to the lords'; since it is the invei-sion of this oi-der whereof 
the commons complain, and it is said expressly that gi'anta 
are made by the commons, and agreed to by the lords : 
thirdly, that the lower house of parliament is not, in proper 
language, an estate of the realm, but rather the image and 
represenfative of the commons of England ; who, being the 
third estate, with the nobiUty and clergy make up and con- 
stitute the people of this kingdom and liege subjects of the 
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At the next meeting of parliament, in allusion probably to 
this dis^i-eement between the houses, the king told tliem 
that the stales of parliament were come together for the 
common profit of the king and kingdom, and for unanimity's 
Bake and genei'al consent; and therefore he was sui-e the 
commons would not attempt nor say anything but what 
should be fitting and conducive lo unanimity ; commanding 
them to meet together and communicate for the public 

It was not only in money bills tliat the originating power 
was supposed to reside in the commons. The course of 
proceedings in parliament, as has been seen, from the com- 
mencement at least of Edward III.'s reign, was that the 
1 presented petitions, which the lords, by themselves. 
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or with llie assistance of the council, having duly considered, 
the sanction of the king was notified or withheld. This was 
so much according to usage, that, on one occasion, when the 
commoDs requested the advice of the othei- house on a matter 
before them, it was answered that the ancient custom and 
form of parliament had ever been for the commons to report 
their own opinion to the king and lords, and not to the con- 
trary; and the king would have the ancient and laudable 
usages of parliament maintained.' It is singular tliat in the 
terror of innovation the lords did not discover how materially 
this usage of parliament took off from their own legislative 
influence. The rule, however, was not observed in succeed- 
ing times ; bills originated indiscriminately in either house 
and indeed some acts of Henry V., which do not appear to 
be grounded on any petition, may be suspected, from the 
manner of their insertion in the lolls of piriiament, to have 
been proposed on the kings pirt to tlie commons.^ But 
there is one manifest instance in the 18th of Henry VI,, 
where the king requested th commons to give their authori- 
ty to such regulations* as his couni,! might provide for 

1 BoC.FuL. SB, II.p. 100. ans Fed ne ectdl tebnyle nl commons: 

3 Stat. 2 H. V. c. 0, 7, 8, S ; 4 H. VI m^ e les con aona EmunlonC nisi pat 

'"'not. P»rl. vol. T. p. T. Ilappeais la ceo f*tca rBlltef°al"&HnmoM, 0!^ 
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redresEJng the abuse of purveyance ; to which they as- 
sented. 

If we are lo ehoose constitutional precedents from seasons 
of (ranquillity rathei- than disturbance, which surely is the only 
means of preserving justice or consistency, but little inlrinsie 
authority can be given to the following declaration of parlia- 
mentary law in the llth of Richard II- : " In this parliament 
(the roll says) all the lords as well spiritual and temporal 
there present claimed as their liberty and privilege, that the 
great matters moved in this parliament, and to be moved in 
other parliaments for time So come, touching the peers of the 
land, should be treated, adjudged, and debated according to the 
course of parliament, and not by the civil law nor the common 
law of the land, used in the other lower courts of the kingdom ; 
which claim, liberty, and privileges, the king graciously al- 
lowed and granted them in full parliament."* It should be 
remembered that this asserlion of paramount privilege was 
made in very irregular times, when the king was at the mercy 
of the duke of Gloucester and his associates, and (hat it had 
a view to the immediate object of justifying their violent pro- 
ceedings against the opposite party, and taking away the re- 
straint of the common law. It stands as a dangerous rock 
to be avoided, not a lighthouse to guide us along tiie channel 
The law of parliament, as determined by regular custom, is 
incorporated into our conslJtution ; but not eo as to warrant 
an indefinite, uncontrollable assumption of power in any case, 
least of all in judicial procedure, where the form and the es- 
sence of justice ore inseparable from each otlier. And, in 
fact, this claim of the lords, whatever gloss Sir E. Coke may 
put upon it, was never intended to bear any relation to the 
privileges of the lower house. I should not, perhaps, have 
noticed this passage so strongly if it had not been tnade the 
basis of extravagant assertions as to the privileges of parliar 
ment;^ the spirit of which exaggerations might not be ill 
adapted to the times wherein Sir E. Coke lived, though I 
think they produced at seveml later periods no slight mischief, 
some consequences of which we may still have to experience. 

The want of all judicial authority, either to issue pi-ocess 
or to examine witnesses, together with the usual CmieBUi 
shortness of sessions, deprived ike house of com- h™'""' 
mons of what is now considei'ed one of its most deierQiined 
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fundamental privileges, the cognizance of disputed elections. 
Upon a false return by tlie sheriff, there was no rem- 
edy but through tlie king or his counciL Six instances 
only, I believe, occur, during tbe reigns of the Plantageaet 
family, wherein the misconduct or mistake of the sheriff is 
recorded lo have called for a spedfic animadversion, though it 
was frequently tlie ground of general complaint, and even of 
some statutes. The fii-st is in the 12th of Edward IL, when 
a petition was presented to the council against a false return 
for the county of Devon, the petitioner having been duly 
elected. It was referred to the court of exchequer to summon 
the sheriff before (hem.' The next occurs in the SOlh of 
Edward HI., when a writ was directed to the sheriff of Lan- 
cashire, after the dissolution of parliament, to inquire at the 
county-court into the vaUdity of the election ; and upon his 
neglect a second imt issued to the justices of the peace l« 
satisfy themselves about this in the best manaer they could, 
and report the (ruth into chancery. This inquiry aiter the 
dissolution was on account of tlie wages for attendiinee, to 
which the knights unduly returned could have no pretence.^ 
We And a thii-d case in the 7th of Eichard H., when tlie 
king look notice that Thomas de Camoys, who was sum- 
moned by writ to the house of peers, had been elected knight 
for Surrey, and directed the sheriff to return another.* In 
the same year the town of Shaftesbury petifioned the king, 
lords, and commons agmnst a false i-eturn of the sheriff <rf 
Dorset, and prayed them to 01x161; remedy. Nothing further 
appears respecting this petition.* This is the first instance of 
the commons being noticed in matters of election. But the 
next case is more material ; in the 5th of Henry IV. the 
commons prayed the king and lords in parliament, that, be- 
cause the writ of summons to parliament was not sufficiently 
returned by the sheriff of Eufland, this matter might be ex- 
amined in parliament, and in case of default found therein 
an exemplary punishment might be inflicted ; whereupon the 
lords sent for the sheriff and Oneby, the knight returned, as 
well as for Thoi-p, who had been duly elected, and, having ex- 
amined into the iaets of the case, directed the return to be 
amended, by the insertion of Thorp's name, and committed 

I Glanvil's Report! of Elfctlona, cOil. ' Glanvil's llenotts, Ibid, from Prynna. 
1771; Inli-oiluctibii.p 12. < GUnyil'a Reports, ibiO. from I'ryane 
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tlic sheriff to the Fleet till he should pay a fine at the king's 
pleasure." The laat passage that I can produce is from the 
roll of 18 H. VI., where " it is considei-ed by the king, with 
tiie advice and assent of the lords spiritual and temporal," 
that, whereas no knights have been returned for Cambridge- 
shire, the sheriff shall be directed, by another writ, to hold a 
court and to proceed to an election, proclaiming that no person 
shall come armed, nor any tumultuous proceeding take pkce ; 
something of which sort appears to have obstructed the exe- 
cution of the first writ. It is to be noticed that the commons 
are not so much as named in this entry.' But several pro- 
visions were made by statute under the Lancastrian kings, 
when seats ui parliament became much more an object of 
competition than before, to check the partiality of the sheriffs 
in making undue retuims. One act (11 H. IV- c 1) gives 
the justices of assize power to inquire into this matter, and 
inflicts a penalty of one hundred pounds on the sheriff. An- 
other (6 H. VI. c. 4) mitigates the rigor of the former, so far 
as to permit the sheriff or the knights returned by him to trav- 
erse the inquests before the justices ; that is, to be heai-d in their 
own defence, which, it seems, had not been permitted to them. 
Another (23 H. VI. a 14) gives an additional penalty upon 
felse returns to the party aggrieved. These statutes conspire 
with many other testimonies to manifest the rising importance 
of the house of commons, and the eagerness with which gen- 
tlemen of landed estates (whatever might be the case in petty 
boroughs) sought for a share in the national representation. 
Whoever may have been the ori^nal voters for county re- 
presentatives, the first statute that regulates their in „honi 
election, so far fi-om limiting the privilege to ten- iiiVn^^,^"' 
ants in capite, appears to place it upon a very •"'je"' 
large and democratical foundation. For (as I "^ '' ' 
rather conceive, though not without much hesitation), not 
only all freeholders, but all persons whatever present at flie 
couoty-eoart, were declared, or rendered, capable of voting 
for the knight of their shire. Such at least seems to be the 
inference from the expressions of 7 H. IV. c. 15, '• all who 
are there present, as well suitors duly summoned for that 
cause as others." * And this acquires some degree of confir- 

1 Glo.n»iVaReporta, Ibid. and Bot. Pari hjpDlhcsis, tliougliciabmced byPryune, 
n)l.lll.p,53(l. ia, I cQnfosa, much opposed Wg^ral 
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matioR from the later statute, 8 H. VI, c. 7, which, reoiling 
that " elections of knights of shires have now of late heen 
made by very great, outrageous, and excessive number of 
people dwelling within the same counties, of the which moat 
part was people of small substance and of no value," confines 
(he elective franchise to freeholders of lands or tenements to 
the value of forty shillings. 

The representotion of towns in parliament was founded 
Bieotionaof upon two principles — of consent to public bur- 
bniBesBes. dena, and of advice in public measures, especially 
euch as related to trade and shipping. Upon both these ac- 
counts it was natural for the tings who first summoned them 
to parliament, httle foreseeing that such half-emancipated 
burghers would ever dip the loftiest plumes of their prerog- 
ative, to make these assemblies numerous, and summon mem- 
bers from every town of consideration in the kingdom. Thus 
the writ of 23 E. I. directs the sheriffe to cause deputies to be 
elected to a general council from every city, borough, and 
trading town. And although the last words are omitted in 
Bubseqaeat writs, yet their spirit was preserved ; many towns 
having constantly returned members to parliament by regular 
summonses from the sheriffs, which were no chartered bor- 
oughs, nor had apparently any other claim than their popu- 
lousness or commerce. These are now called boroughs by 
prescription.' 

words citdd in [he text, "uothen," Totera.octoreaderelec'^DrietumuLtuous, 
duly sum coo ocd. Hsjwood on Elections, ever it uiigli I be in others. Prjn'ne has 
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Besides these respectable towns, there were some of a less 
eminent figure which had writs directed to them as ancient 
demesnes of the crown. During times of arbitrary taxation 
the crown had set tallages alike upon its chartered horoughs 
and upon its tenants in demesne. When parliamentary con- 
sent became indispensahle, the free tenants in ancient de- 
mesne, or rather such of them as inhabited some particular 
ville, wei-e called to parliament among the other representa- 
tives of the commons. They are usually specified distinctly 
from the other classes of i-epresentives in grants of subsidies 
throughout the pai-liaments of the first and second EdvTanls, 
tUl, about the be^nning of the third's reign, they were con- 
founded with ordinary burgesses.' This is the foundation of 
that particular species of elective franchise incident to wliat 
we denominate burgage tenure ; which, however, is not con- 
fined to the ancient demesne of the crown.^ 

The proper constituents therefore of the cllizens and bur- 
gesses in pai-liament appear to have been — 1. Al! chartered 
boroughs, whether they derived their privileges from the 
crown, or from a mesne lord, as several in Cornwall did from 
Richard king of the Eomans;° 2. All towns which were the 
ancient or the actual demesne of the crown ; S. All consider- 
able places, though unincorporated, which could afford to 
defray the expenses of their representatives, and had a no- 
table interest in the public welfare. But no parliament ever 
perfectly coiTesponded with this theory. The writ 
was addressed in general terms to the sheriif, re- theshetttt 
quiring him to cause two knights to be elected out {^^" ',„ 
of the body of the county, two citizens from eveiy 
city, and two bui^esses from every borough. It le'^ted alto- 
gether upon bim to determine what towns shoull (.XLUiao 
this franchise ; and it is really incredible, with all tht, caie 

thirty corpomtionfi Ed the klngaom.'" mtes plonding ftir Ihelc clieals than of 
Reportaof Elections, Tol.i.p, 98. Butl unblasBed anliiiuaries. It Ihis IM kepi in 

aound lawjera, the represenlation ot nn- niU flnd much inftinoation ia rarera) of 

chattered, or at least iinlaeorporated the reported cMoa on controTerlisl dee- 

boroughs nis rather a rfoj pnrile^, and Clons: pirtleularly those of Teivkshnr; 

ftiUDded upon tenure, Chun ooe arlElng unil Liakeard, in Peckwell's Iteports, 

tions. Ch. J. Holt in AshbyT. IVtalte, 2 iBmdj on Boroughs, p. TG, 6D,and 
LH.Rajmonil.BSl. Hejmol on Borough 163. Case of Tmksbury, in PeckweU'i 
Elections, p. 11. This inquicj ia Terj ReporLs vol. i. p. ITS. 

nuse the learning directed toffuds it ' Brady, p.W- 
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lessness and ignorance of those times, what frauds the sheriffa 
ventured to commit in executing this tmst. Though parha- 
menta met almost every year, and there could be no mislaie 
in so notorious a fact, it was tlie continual practice of sheriffa 
to omit boroughs that had been in recent habit of elecling 
members, and to return upon the writ that there were no 
more within their county. Thus in the 12th of Edward ILL 
the sheriff of Wiltshire, after returning two citizens for Salis- 
bury, and burgesses for two boroughs, concludes with these 
worfa: — "There are no other cities or boroughs within my 
bailiwick." Yet in fact eight other towns had sent members 
t« preceding parliaments. So in the Cth of Edward 11 the 
sheriff of Bucks declared tliat he had no borough iMthm hi'! 
county except Wycomb; though Wendover, Agraonkslnm, 
and JdJirlow liad twice made returns since that kin^s icces 
aion,^ And fi-om this cause alone it has happened thit many 
towns called boroughs, and having a chai-ter and constitution 
as such, have never returned members to parliament some 
of whicli are now among the most considerable in England 
as Leeds, Birmingham, and Macclesiield.^ 

It has been suggested, indeed, by Brady,' that these returns 
may not appear so false and collusive if we suppose the aheriff 
to mean only that there were no resident bui^esses within 
these boroughs fit to be returned, or that the expense of their 
wages would be too heavy for the place to support And no 
doubt the latter plea, whether implied or not in the letuni 
was very frequency an inducement to the sheriffs to spare 
tlie sm^er boroughs. The wages of knights were four shd 
lings a day, levied on all freeholders, or at least on all holding 
by kniglit-service, within the county,' Those of bulges es 

'Brady on Borooglin, p. 110, 8 = Wtllis, Sotitia P^rliamenloria, Tol. 1. 
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were half that sum ; ' but even thia pittance was raised with 
reluctance and difficuity from miserable burghers, little solici- 
tous about political fi-anchises. Poverty, iodeed, seems to 
have been accepted as a legal excuse. In the 6th of E, II. 
the sheriff of Northumberland i-eturna to the writ of sum- 
mons that all his knights are not sufficient to protect the 
county; and in the 1st of E. IIL that they were too much 
ravaged by their enemies to send any members to parliament." 
The sheriffs of Lancashire, after several returns that they 
had no boroughs within their county, though Wigan, Liver- 
pool, and Preston were such, alleged at length that none 
ought to be called upon on account of their poverty. This 
return was constaatly made, from 36 E. III. to the reign of 
Henry VI.= 

The elective franchise was deemed by the boroughs bo 
privilege or bles^ng, but ratlier, during the chief 
part of this period, an intolerable gi-ievance. of'wou^ 
"Where they could not persuade the sheriff to omit ^„^^^„ 
sending his writ to them, they set it at defiance by 
sending no retuiii. And this seldom failed to succeed, so that, 
afler one or two refusals to comply, which brought no punish- 
ment upon them, tliey were lefi in quiet enjoyment of their 
insignificance. The town of Torrington, in Devonshire, went 
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further, and obtained a charter of exemption from sending 
burgei'ies, grounded upon what (lie charter asserts to appear 
on the rolls of chancei-y, that i( had never been represented 
before the 21st of E. III. This is absolatelj false, and is a 
proof how little we can rely upon the veracity of records, 
Torrington having made not less than twenty-two returns he- 
fore that time. It is curious that in spite of this charter the 
town sent members to tlie two ensuing parliaments, and then 
ceased forever.' Richard II. gave the inhabitants of Col- 
chester a dispensation from returning burgesses for Ave years, 
in consideration of tlie expenses they had incurred in fortify- 
ing the town.' But this immunity, from whatever reason, 
was not regarded, Colchester having continued to make re- 
turns as before. 

The partiality of sheriffs in leaving out boroughs, which 
were accustomed in old time to come lo the parliament, was 
repressed, as far as law could repress it, by a statute of Rich- 
ard IL, which imposed a fine on Ihem for such neglect, and 
upon any member of parliament who should absent himself 
from his duty.' But it is, I think, highly probable that a 
great part of those who were elected from the boroughs did 
not trouble themselves with attendance in parliament The 
sheriff even found it necessary to take sureties for their exe- 
cution of so burdensome a duty, whose names it was usual, 
down to the end of the fifteenth century, to endorse upon the 
writ, along with those of the elected.* This expedient is not 
likely to have been very successful ; and the small number, 
comparatively speaking, of writs for expenses of members 
for boroughs, which have been published by Prynne, while 
those for the knights of shires are almost complete, leads to 
a sti-ong presumption that their attendance was very defective. 
This statute of Richard II. produced no sensible ^ect. 
By what persons the election of burgesses was usually 
made is a question of great obscurity, which is still 
electors in occasionally debated before committees of parlia- 
b^ughs nient. It appears to have been fJie common prac- 
tice for a very few of tlie principal members of 
the corporation to make the election in the county-court, and 
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their names, as actual electors, are generally relumed upon 
the writ by the sheriff," But we cannot surely be warranted 
by this to infer that they acted in any other capacity than as 
deputies of the whole body, and indeed it is frequently ex- 
pressed that they chose such and aueh persons by the assent 
of the community ; ^ by which word, in an ancient corporate 
boTOugh, it seema natural to understand the freemen partici- 
pating in its general franchises, rather than the ruling body, 
which, in many instances at present, and always perhaps in 
the earliest age of corporations, derived its authority by dele 
gation from the rest. The consent, however, of the inferio, 
freemen we may easily believe to have been merely nominal", 
and, from being nominal, it would in many places come by 
degrees not to be required at all ; the corporation, specially so 
denominated, or municipal government, acquiring by length 
of usage an exclusive privilege in election of members of 
parliament, as they did in local administration. This, at least, 
appears to me a more probable hypothesis than that of Dr. 
Brady, who limits the original right of election in all corpo- 
rate boroughs to the aldermen or other capital burgesses.' 

The members of the house of commons, from this occa- 
sional disuse of ancient boroughs as well as from the BijmiKts of 
creation of new ones, underwent some fluctuation the house of 
during the period subject to our review. Two ™'"™ 
hundred citizens and bui^esses sat in the parliament held by 
Edward I. in his twenty-third year, the earliest epoch of ac- 
knowledged representation'. B m h E ard III. 
and his three successors abou y plao n n iverage, 
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returned members, so that we may reckon this part of the 
commons at one hundred and eighty.^ Tliese, if regular in 
their duties, might appear an over-balance for the seventy- 
four knights who sat with ihem. But the dignity of ancient 
lineage, territorial wealth, and military eharaeter, in times 
when the feudal spirit was hardly extiact and that of chivalry 
at its height, made these burghers vmI their heads to the 
landed aristocracy. It is pretty manifest that the knights, 
though doubtless with some support from the representatives 
of towns, sustained the chief brunt of battle against the crown. 
The rule and intention of our old constitution was, that each 
county, city, or borough, should elect deputies out of its own 
body, resident among diemselves, and consequently acquainted 
with their necessities and grievances.^ It would be very in- 
teresting to discover at what time, and by what degrees, the 
practice of election swerved from this strictness. But I have 
not been able to trace many steps of the transition. The 
number of practising lawyers who sat in parliament, of which 
there are several compl^nts, seems to afibi-d an inference that 
it had begun in the reign of Edward III. Besides several 
petitions of the commons that none but knights or reputable 
squires should be returned for shires, an ordinance was made 
in the forty-sixth of his reign that no lawyer practising in the 
king's court, nor sheriff during his shrievalty, be retm-ned 
knight for a county ; because these lawyers put forward many 
petitions in the name of the commons which only concerned 
their clients.* This probably was ti-uly alleged, as we may 
guess from the vast number of proposals for changing the 
course of legal process which fill tlie rolls during this reign. 
It is not to be doubted, however, that many practising lawyers 
were men of landed estate in their respective counties. 

An act in the first year of Henry V. directs that none be 
chosen knights, citizens, or burgesses, who are not resident 
within the place for which they are returned on the day of 

1 Willis, Nollda Parliamenterii, TOl. IB B. n. there wsro twcnlj-cight nism 
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the date of the writ.^ This statute apparently indicates a point 
of time when the deviation from the line of law was frequent 
enough to attract notice, and yet not so eslaWished aa to pass 
for an unavoidable irregularitj'. It proceeded, however, irom 
gi-eat and general causes, which new lawa, in this instance \ery 
fortunately, are utterly incompetent to withstand There can 
not be a more apposite proof of the inefficacy of human inati 
tufions to struggle against the steady course of events than 
tliis unlucky statute of Henry V., which is almost i sohfx 
ry instance in the law of England wherein the pi nciple of 
desuetude has been avowedly set up against an unrepealed 
enactment. I am not aware, at least, of any other, which 
not only the house of commons, but the court of king's bench, 
has deemed itself at liberty to declare unfit to be observed.^ 
Even at the time when it was enacted, the law had probably, 
as such, very little effect. But still the plurality of elections 
were made according to ancient usage, as well as statute, out 
of the constituent body. The contraiy instances were excep- 
tions to the rule ; but exceptions increasing continually, till 
they subverted (he rule itself. Prynne has rernarked that 
we chiefly find Cornish surnames among the representatives 
of Cornwall, and those of northern families among the re- 
turns from the North. Nor do the members for shires and 
towns seem to have been much interchanged ; the names of 
the former belonging to the most ancient families, while those 
of the latter have a more plebeian cast' In the reign of 
Edward IV., and not before, a very few of the burgesses bear 
the addition of esquire in the returns, which became universal 
in the middle of the succeeding century.* 

Even county elections seem in general, at least in the 
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irreBuinriiy fourteenth ccnfury, to have been ill-attended and 
of deotioQj, igft to the influence of a few powerful and active 
persons. A petitioner against an undue return in the 12lh 
of Edward II. complains that, whereas he had been chosen 
kuiglit for Devoa by Sir William Martin, bishop of Exeter, 
with the consent of the county, yet the sheriff had returned 
anotlier.* In several indentures of a much later date a 
few persona only seem to have been concerned in the elec- 
tion, though the assent of the comniunity be expressed.' 
These irregularities, which it would be exceedingly en-oneous 
to convert, with Hurae, into laivful customs, resulted fi-om 
the abuses of the sheuff's power, whicli, when parliament sat 
only for a few weeks with ilo hands full of business, were 
influepceof al^iost sure fo escape With impunity. They were 
(beorooo sometimBb also countenanced, or rather instigated, 
npoa them, j^y j^^ crown, which, having recovered in Edward 
11,'s reign the prero^itne of nammg^e sherifia, surrendered 
by an act of his fathei," tilled that office wllh its creatures, 
and constantly disregarded the statute forbidding their con- 
tinuance beyond a year. Without searching for every pas- 
sage that might iUustrate the interference of the crown in 
elections, I will mention two or three leading instances. 
When Richard II. was meditating to overturn the famous 
commission of refoi^n, he sent for some of the sheriffs, and 
required them to permit no knight or burgess to be elected to 
the next pai-Iiament without the approbation of the king and 
his council. The sheriffs replied that the commons would 
maintain their andent privilege of electing their own repre- 
sentatives.* The parliament of 1897, which attainted hia 
enemies and left the constitution at his mei-cy, was chosen, 
as we are told, by dmt of intimidation and influence.' 
Thus also that of Henry VI., held at Coventry in 1 460, 
wherein tlie duke of York aud his party were attainted, la 
said to have been unduly relumed by the like means. This 
is rendered probable by a petition presented to it by the 

1774, Int™iuotio™p.s]l. ™ ' ' ii.p.gal. ° ■ ' ■ nrj . . 
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sheriff, praying indemnify for all which they had done in 
relalion thereto coiitraiy to law.^ An act passed according 
to tlietr prayer, and in confirmation of elecljons. A few 
years before, id 14a5, a singular letter under the king's 
signet is addressed to the aheritfa, reciting that " we be en- 
fourmed tliere is busy labour made in a)ndry wises by cer- 

taine persons for the chesyng of the said knights, of 

which labour we marvaille greatly, insomuclie as it is nothing 
to the honour of the laborers, but ayenst their worship; it is 
also ayenst the lawes of the lands," with more to that effect ; 
and enjoining the sheriff to let elections be free and the 
peace kept.^ There was certainly no reason to wonder that 
a parliament, which was to shift the virtual sovereignty of 
the kingdom into the hands of one whose claims were known 
to extend much further, should be the object of tolerably 
warm contests. Thus in the Paston letters we find several 
proofs of the importance attached to parliamentary elections 
by the highest nobility,' 

The house of loi-ds, as we left it in the reign of Henry 
IIL, was entirely composed of such persons hold- consutution 
ing lands by barony as wei'e summoned by partic- "f (he iiouae 
ular writ of parliament.* Tenure and summons 
were both essential at this time in order to render any one & 
lord of parliament — the first by the ancient constitution of 
our feudal monarchy from the Conquest, the second by some 
regulation or usage of doubtfnl ori^n, which was thoroughly 
established before the conclusion of Henry III.'s reign. This 
produced, of course, a very marked difference between the 
greater aad the lesser or unparliamentary barons. The 
tenure of the latter, however, slJU subsisted, and, though too 
inconsiderable to be members of tlie legislature, they paid 
relief as barons, they might be challenged on juries, and, as 
I presume, by parity of reasoning, were entitled to trial by 
their peerage. These lower barons, or more commonly 
tenants by parcels of baronies,' may be dimly traced to the 
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latter years of Edward III,' But nmny of thBia were suis- 
cesaivelj aumnioned to pariianicnt, and thus recovei-ed the 
former lustre of their rank, while tlie rest fell gradually into 
the station of commoners, as tenants by simple kniglit-service. 
As tenure witiiout summons did not entitle any one to the 
Bironiid privileges of a lord of parliament, so no spiritual 
Knufrea pei'son at least ought to have been surarao)ied 
tire lords without baronial tenure. The prior of St. James 
spiritual. ^|. jfoi-ihampton, having been summoned in the 
twelfth of Edward II., was discharged upon his petition, be- 
cause lie held nothing of the king by barony, but only in 
frankalmoign. The prior of Bridlington, after frequent sum- 
monses, was finally left out, with an entry made in the roll 
that he held nothing of the king. The abbot of Leicester 
had been called to fifty parliaments; yet, in the 25th of 
Edward III., he obtained a, charter of perpetual exemption, 
reciting that he held no lands or tenements of the crown by 
barony or any such service as bound him to attend parlia- 
ments or couneila.'' But great irregularities prevailed in the 
rolls of chancery, from which the writs to spiritual and tem- 
poral peers were taken — arising in pari, perhaps, from 
negligence, in part fmm wilful perversion ; so that many 
abbots and priors, who like these had no baronial tenure, 
were summoned at times and subsequently omitted, of whose 
actual exemption we liave no record. Out of one hundred 
and twenty-two abbots and forty-one priors who at some 
time or other sat in parliament, but twenty-flve of the former 
and two of the latter were constantly summoned: the names 
of forty occur only once, and those of thirty-sis: others not 
more tlian five times.* Their want of baronial tenure, in all 
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probability, prevented the repetition of writs which acddent 
or occasion had caused to issue.^ 

The tincieot temporal peers are supposed to have been in- 
termingled with persons who held nothing of the ^^1001 
crown by barony, but attended in parliament solely "ii^a by 
by virtue of the king's pi-erogative exercised in 
the writ of summons,' These have been called barons by 
writ i and it seems to be denied by no one that, at least under 
the first three Edwards, there were some of this description 
in parliament But after all the labors of Dugdale and othera 
in tracing the genealogies of our ancient aristocracy, it is a 
problem of much difficulty to distinguish these from the 
territorial barons. As the latter honors descended to female 
heirs, they passed into new femiUes and new names, so that 
we can hardly dedde of one summoned for the first time to 
parlitunent that he did not inherit the possession of a feudal 
barony. Husbands of baronial heiresses were frequently 
summoned in their wives' right, but by their own names. 
They even sat after the death of their wives, as tenants by 
the courtesy,* Agmn, as lands, though not the subject of 
frequent ti-ansfer, wore, especially before the statute de donis, 
not inalienable, wo cannot positively assume that all the right 
heirs of origioa! barons had preserved those estates upon which 
their barony had depended.* If we judge, however, by the 
lists of those summoned, according to the best means in our 
power, it will appeal-, according at least to one of our most 
learned investigators of (Ms subject, that the regular barons 
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by tenure were all along very far more numerous than these 
called by wiit ; and that from the end of Edward III.'s reign 
no spiritual persons, and few if any laymen, except peers 
created by patent, were summoned to parliament who did not 
hold territorial baronies.' 

, "With respect to those who were indebted for their seats 
among the lords to the king's writ, there are two maierial 
questions : whether they acquired an hereditary nobility by 
virtue of the writ; and, if this be determined against them, 
whether they had a decisive or merely a deliberative voice in 
the house. Now, for the first question, it seems that, if the 
writ of summons conferred an estate of inheritance, it must 
have done so either by virtue of its terms or by established 
instruction and precedent But the writ contains no words 
hy which such aa estate can in law be limited ; it summons the 
person addressed to attend in parliament in ord^r to give his 
advice on the public business, but by no means implies that 
this advice will be requii-ed of his heu^,or even of himself on 
any other occasion. The strongest expression is " vobiscum 
et cdBteria prsslatis, magnalibus et proceribus," which appears 
to place the party on a sort of level witli the peers. But the 
words magnates and proceres are used very largely in an- 
cient language, and, down to the time of Edward III., com- 
prehend the king's ordinary council, as well as his barons. 
Nor can these, at any rate, be construed to pass an inheri- 
tance, which in the grant of a private person, much more of 
a king, would require express words of limitation. In a sin- 
gle instance, the writ of summons to Sir Henry de Bromflete 
(27 H, VI.), we find these remarkable words : Volumus 
enim vos et bieredes vestros masculos de corpora vestro le- 
^time exeuntes barones de Vescy esistere. But this Sir 
Henry de Bromflete was the lineal heir of the ancient bavoay 
de Vesci.^ And if it were true that the writ of summons 
conveyed a barony of itself, there seems no occasion to have 
introduced these extraordinary woi-ds of creation or revival. 
Indeed there is less necessity to urge these arguments from the 
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nature of tho writ, because the modem docti'ine, which is en- 
tirely opposite to what has here been suggested, asserts that 
no one is ennobled by the mere summons unless he has ren- 
dered it operative by taking his seat in parliament ; distin- 
guishing it in tliis from a patent of peerage, which requires 
DO act of the party for its completion.^ But this distinction 
could be supported by nothing except long usage. If, how- 
ever, we recur to the practice of former times, we shall find 
that no less than ninety-eight laymen were summoned once 
only to parliament, none of their names occurring afterwards ; 
and. fifty others two, three, or four times. Some were con- 
stantly summoned during their lives, none of whose posterity 
ever attained that honor.* The course of proceeding, there- 
fore, previous to the accession of Henry VII., by no means 
warrants the doctrine which was held in the latter end of 
Elisaibeth's reign,' and has since been too fully established 
by repeated precedents to be shaien by any reasoning. The 
foregoing observations relate to the more ancient history of 
our constitution, and to the plain matter of fact as to those 
times, without considering what political cause there might be 
to prevent the crown from intn^uclng occasional counsellors 
into the house of lords.* 

It is manifest by many passages in these records that ban- 
nerets were frequently summoned to the upper 
house of parliament, conslituling a distinct class ^m^ca 
inferior lo barens, though generally named to- fo house of 
gether, and ultmiately confounded, with them.^ 
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Barons are distinguished by tlie appellation of Su'e, banner- 
ets have on!y that of Monsieur, as le Sire de Berkeley, le 
Sire de Pitzwalter, Monsieur Richard Sci-op, Monsieur Rich- 
ard Stafford. In the 7th of Eichnid 11. Thomas Camoys 
having been elected knight of the shire for Surrey, the king 
addresses a writ to the sheriff, dii'ecting him to praceed to a 
new election, cum hujuamodi bauneretti ante ha3c tempora in 
milites comitatus ratione alicujus pai-liamenti eligi minime 
consueverunt. Camoys was summoned by writ to the same 
parliament. It has been inferred from hence by Selden that 
lie was a baron, and that the word banneret is merely sy- 
nonymous.' But this is conti-adicted by too many passages. 
Bannerets had so far been considered as commoners some 
years before that they could not be challenged on juries.' 
But they seem to have been more highly estimated at the 
date of this writ. 

The distinctaon, however, between barons and bannerets 
died away by degi-ees. In the 2d of Henry VI.° Scrop of 
Bollon is called le Sire de Scrop ; a proof that he was then 
I'eokoned among the barons. The bannerets do not often ap- 
pear aftenvards by that appellation as members of the upper 
house. Bannerets, or, as they are called, banrents, are enu- 
merated among the orders of Scottish nobility in the year 
1428, ivhen the statute directing the common lairds or tenants 
in capite to send representatives was enacted ; and a modem 
historian justly calls them an intermediate order between the 
peers and lairds.* Perhaps a consideration of these facts, which 
have frequently been overlooked, may tend in some measure 
to explain the occasional discontinuance, or sometimes the 
entire cessation, of writs of summons to an individual or his 
descendants; since we may conceive that bannerets, being of 
a dignity much inferior to that of barons, had no such inherit- 
able nobility in their blood as rendered their parliamentary 
privileges a matter of right. But whetlier all those who 
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without any bai-onial tenure received their writs of a 
to pariiament belonged to the order of bannerets I eannot 
pretend to affirm ; tliough some passages in the colls inighl 
rather lead to sucli a supposition." 

The second question relates to the right of suffrage pos- 
sessed by these temporaiy members of the upper house. It 
might seem plausible certainly to conceive that the real and 
ancient aristocracy would not permit their powers to be im- 
paired by numbering the votes of such as the king might 
please la send among them, however they might allow Ihem 
to assist in their debates. But I am laudi more inclined to 
suppose that they were in all respects on an equality with 
otlier peers during their actual attendance in parliament. 
For, — 1. They are summoned by tlie same writ as the rest, 
and their names are confused among them in the lists; 
whereas Ihe judges and ordinary counsellors are called by 
a separate wiit, vobiscum et cfeteris de eonsilio nostro, and 
their names are entered after those of ihe peei-s,^ 2. Some, 
who do not appear to have held laad-baronies, were constantly 
summoned from falher to son, and thus became hereditary 
lords of parliament through a sort of presci'iptive right, whidi 
probably was the foundation of extending the same privilege 
afterivards to the descendants of all who had once been sum- 
moned. There is no evidence tiiat the family of Sci-ope, for 
example, which was eminent under Edward III. and subse- 
quent kings, and gave rise to two branches, the loi'ds of Bolton 
and Masham, inherited any territorial honor.^ 3. It is very 
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ffiffioult to obtain any direct proof as to the right of voting, 
becaiiBe the rolls of parliament do not take notice of any de- 
bates ; but there happens to exist one remarkable passage in 
which the suffrages of the lords are individually specified. 
In the first pai-liament of Henry IV. they were requested by 
tlie eai'l of Northumberland to declare what should be done 
with the late king Richard. The lords then present agreed 
that he should be detained in safe custody ; and on account 
of Iheimportanceof this matterit seems to have been thought 
necessary to enter their names upon the roll in these words : 
— The names of the lords concurring in their answer to the 
said question here follow ; to wit, the archbishop of Canter- 
bury and fourteen other bishops ; seven abbofa ; the prince of 
Wales, the duko of York, and six earls ; nineteen barons, 
styled thus — le Sire de Roos, or le Sire de Grey de Ruthyn. 
Thus far the entry has nothing singular ; but then follow 
these nine names: Monsieur Henry Percy, Monsieur Richard 
Scrop, le Sire Fitz-hugh, le Sire de Bergeveny, le Sire de 
Lomley, le Baron de Greyatock, le Baron de Hilton, Mon- 
sieur Thomas Erpyngham, chamberlayn. Monsieur Mayhewe 
Gournay. Of these nine five were undoubtedly barons, from 
whatever cause misplaced in order. Scrop was summoned 
by writ ; but his title of Monsieur, by which he is invariably 
denominated, would of itself create a strong suspicion that 
he was no baron, and in another place we find him reckoned 
among the bannerets. The other three do not appear to have 
been summoned, their writs probably being lost. One of 
them, Sir Thomas Erpyngham, a statesman well known in 
the history of those times, is said to have been a banneret;' 
certainly he was not a baixin. It is not unlikely that the two 
others, Henry Percy (Hotspur) and Gournay, an officer of 
the household, were also bannerets; they cannot at least be 
supposed to be barons, neither were they ever summoned to 
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any subsequent parliament. Tet in the only record we pos- 
sess of votes actually given in the house of lords they appear 
to have been reckoned among ihe rest.^ 

The next method of conferring an honor of peerage was 
by creation in parUament. This was adopted ^Y n ,, „, 
Edward III. in several instances, though always, pwra hj 
I believe, for the higher titles of duke or ear!. It "'*'"'*■ 
is !aid down by lawyei-s that whatever tte king is said in an 
ancient record to have done in full parliament must be taken 
to have proceeded from the whole legislature. As a question 
of facl^ indeed, it might be doubted whether, in many pro- 
ceedings where this expression is used, and especially in the 
creation of peers, the assent of the commons was specifically 
and deliberately given. It seems hardly consonant to the 
circumstances of their order under Edward 111. to suppose 
their sanction necessary in what seemed so little to concern 
their interest. Yet there is an instance in the fortieth year 
of that prince whei-e the lords individually, and the commona 
with one voice, are declared to have consented, at the king's 
request, (hat the lord de Coucy, who had manied his daugh- 
ter, and was already possessed of estates in England, might 
be raised to the dignitj- of an earl, whenever the king should 
determine what earldom he would confer upon him.^ Under 
Richard II. the marquisate of Dublin is granted to Vere by 
full consent of all the estates. But tliis instrument, besides 
the unusual name of dignity, contained an extensive jurisdic- 
tion and authority over Ireland,^ In the same reign Lancas- 
ter was made duke of Guienne, and the duke of York's son 
created earl of Rutland, lo hold during his father's life. The. 
consent of the lords and commons is expressed in tlieir patents, 
and they are entered upon the roll of parliament.* Henry V, 
created his brothers dukes of Bedford and Gloucester by re- 
quest of the lords and commons.* But the patent of Sir 
John Cornwall, in the tenth of Henry VI., deeUu'es him to bo 
made lord Fanhope, "by consent of the lords, in the presence 
of the three estates of parliament ;" as if it were designed 
to show that the commons had not a legislative Toice in the 
creation of peers." 

The mention I have made of creating peers by let of par- 
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Ana by liament has partly anticipated tlie modern form of 
patent. letters-patent, with which the other was nearly 

allied. The fli'st instance of a barony conferred hy patent 
was in the tenth year of Richai-d II., when Sir John Holt, a 
judge of the Common Pleas, was created lord Beauchamp 
of Kidderminster. Holt's patent, however, passed while 
Eichai-d was endeavoring to act in an ai-bitraiy manner ; and 
in fact he never sat in parliament, having been attainted in 
that of the next year by the name of Sh- John Holt, In a 
number of subsequent patents down to the reign of Henry 
Vn. tlie assent of parliament is expressed, though it fre- 
quently happens that no mention of it occurs in the parlia^ 
aientary roll. And in some instances the roll speats to the 
consent of parliament where the patent itself is silent.' 
It is now perhaps scarcely known by many persons not 
unversed in the constitution of their counlry, that, 
rammioncd besides the bishops and baronial abbots, liie in- 
w "t""i ferior clergy were regularly summoned at every 
" parUameat. In (he writ of summons to a bishop 
he is still directed to cause the dean of his cathedral church, 
the archdeacon of his diocese, with one proctor from the chap- 
ter of the former, and two fi-om the body of his clei^, to 
attend with him at (he place of meeting. This might, by an 
inobservant reader, be confounded with the summons to the 
convocation, which is composed of the same constituent parts, 
and, by modem usage, is made to assemble on the same day. 
But it may easily be distinguished by this difference — that 
the convocation is provincial, and summoned by the metro- 
politans of Canterbury and York ; whereas the clause com- 
monly denominated prasmunientes {from its first woi-d) in the 
writ (0 each bishop proceeds fi-om the crown, and enjoins Ihe 
attendance of tlie dergy at the national council of parha- 

The first unequivocal instance of representatives appearing 
for the lower clergy is in the year 1255, when they are ex- 
pressly named by the author of the Annals of Burton,* 
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They preceded, therefore, by a few years the house of com- 
mons; but the introduction of esich was founded upon the 
Bame principle. The king required the clergy's money, but 
dared not lake it without their consent.' In the double 
parliament, if so we may call it, summoned in the eleventh 
of Edward I. to meet at Northampton and York, and divided 
accoi-ding to the two ecclesiastical provinces, the proctors of 
chaptera for each province, but not tliose of the diocesan 
clergy, were summoned through a i-oyal writ addressed to 
the archbishops. Upon account of the absence of any depa- 
tiea from the lower clergy these assemblies refused to grant 
a subsidy. The proctors of both descriptions appear to have 
been summoned by the prcemunientes clause in the 22d, 23d, 
24ih, 28th, and S5th years of the same king ; hut in some 
oilier parliaments of his reign the prtemunientes clause is 
omitted.' The same irregularity continued under his suc- 
cessor; and tlie constant usage of inserting this clause in the 
bishop's writ is dated from the twenty-eighth of Edward III.* 
It is highly probable that Edward I., whose legislative 
mind was engaged in modelling the constitution on i compre- 
hensive scheme, designed to render the clergy aa effective 
bi-anch of parliament, however their continual lesistance 
may have defeated the accomplishment of this intention * 
Ws find an entry upon the roll of his parliament at Caihsle, 
containing a list of all the proctors deputed to it by the 
several dioceses of the kingdom. This may be letkoned a 
clear proof of their parliamentary attendance durmg his 
reign under the pnemunientes clause ; since the province of 
Canlerbury could not have been present in convocation at a 
city beyond its limits.' And indeed, if we were to found our 
judgment merely on the language used in these writs, it 
would be hard to resist a very strange parados, that the 
clergy were not only one of the three eskites of tlie realm, 
but as essential a member of the legislature by their repre- 
sentatives as the commons." They are summoned in the 
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earliest year extant (23 E, I.) ad tractandum, ordinandum et 
feciendum nobiscum, et cum ceeteris pi'telatis, proeeribus, ac 
aliis incolis regui nostri ; in that of the next year, ad ordi- 
nandum de quantitate et modo subsidii ; in that of the twen- 
ty-eighth, ad faciendum et consentiendum his, qufe tunc de 
connnuni consilio ordinari contigerit In later times it ran 
sometimes ad faciendum et consentiendum, sometimes only 
ad consentiendum ; which, from the fifth of Richard 11., has 
been the term invariably adopted.* Now, as it is usual to 
infer from the same words, when introduced into the writa 
for election of the commons, that tliey possessed an enacting 
power, implied in the words ad faciendum, or at least to 
deduce the necessity of their assent from the words ad 
consentiendum, it should seem to follow that the elergy were 
invested, as a branch of the parliament, with rights no less 
extensive. It is to be considered how we can reconcile these 
apparent attributes of political power with the unquesliona- 
ble facts that almost all laws, even while they continued to 
attend, were passed without their concurrence, and that, after 
some time, they ceased altogether to comply with the writ." 
The solution of this difficulty can only be found in that 
estrangement from the common law and the temporal courts 
which the clergy throughout Europe were disposed to effect. 
In this country their ambition defeated its own ends; and 
while they endeavored by privileges and immunities to sepa- 
rate themselves from the people, they did not perceive that 
the line of demarcation thus strongly traced would cut them 
off from Ihe sympathy of common interests. Everything 
which they could call of ecclesiastical cognizance was drawn 
into their own courts ; while the administration of what they 
contemned as a barbarous system, the temporal law of the 
land, fell into the hands of lay judges. But these were men 
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not leaa subtle, not less ambitious, not less attached to their 
profession than themselves ; and wielding, as they did in the 
courls of Westminster, the delegated sceptre of judicial 
sovereignty, they soon began to conli-ol the spiritual jurisdic- 
tion, and to establish the inherent supremacy of the common 
law. From this time an inveterate animosity subsisted be- 
tween the two courts, the vestiges of which have only been 
effaced by the liberal wisdom of modern ages. The general 
love of the common law, however, with the great weight of 
its professors in the king's council and in parliament, kept th 
clei-gy in surprising subjection. None of our kings ailer 
Henry III. were bigots ; and the constant tone of the com- 
mons serves to show that the English nation was thoraughly 
averse to ecclesiastical influence, whether of their own chnrcb 
or the see of Kome. 

It was natural, therefore, to withstand the interference of 
the clergy summoned to parliament in legislation, as much as 
that of the spiritual court in temporal jurisdiclion. With 
the ordinary subjects, indeed, of legislation they had little 
concern. The oppressions of the king's purveyors, or es- 
cheators, or officers of the forests, the abuses or defects of 
the common law, the regulations necessary for trading towns 
and seaports, were matters that touched tbera not, and to 
which their consent was never required. And, as they well 
knew there was no design in summoning their attendance but 
to obtain money, it was with great reluctance that they 
obeyed the royal writ, wliich was generally obliged to be en- 
forced by an archiepiseopal mancbte,* Thus, instead of an 
assembly of deputies from an estate of the realm, they be- 
came a synod or convocation. And it seems probable that 
in most, if not all, instances where the clergy are said in the 
roll of parliameut to have presented their petitions, or are 
othenvise mentioned as a deliberative body, we should sup- 
pose tlie convocation alone of the province of Canterbury to 
be intended.^ For that of York seems to have been alwap 
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considered as inferior, and even anoUlaiy, to the greater 
province, voting subsidies, and even assenting to canons, 
without deliberation, in compliance with the example of Can- 
terbury;^ the convocation of which province consequently 
assumed the importance of a national council. But in either 
point of view the proceedings of this ecclesiastical assembly, 
collateral in a certain sense to parliament, yet very inti- 
mately connected with it, whether sitting by virtue of the 
pnemunientes clause or otherwise, deserve some notice ia a 
constitutional history. 

In the sixth year of Edward III. the proctors of the 
clergy are specially mentioned as present at the speech pro- 
nounced by the king's commissioner, and retired, along with 
the prelates, to consult together upon the business submitted 
to their deliberation. They proposed accordingly a sentence 
of excommunication against disturbers of the peace, which 
was assented to by the lords and commons. The clergy are 
stud afterwards to have had leave, as well as the knights, 
citizens, and burgesses, to return to their homes ; the prel- 
ates and peers coniinuing with the king.' This appearance 
of the clergy in full parliament is not, perhaps, so decisively 
proved by any later record. But in the eighteenth of the 
same reign several petitions of the clergy are granted by the 
king and his council, entered on the roll of parliament, and 
even the statute roll, and in some respects are still part of 
our law,' To these it seems highly probable ihat the com- 
mons gave no assent; and they may be reckoned among (he 
other infringements of their legislative i-ighta. It is remark- 
able that in the same parliament the commons, as if appre- 
hensive of what was in preparation, besought the king that 
no petition of the clergy might he granted tU! he and Lis 
council should have considei-ed whether it would turn to the 
prejudice of the lords or commons.* 

A series of petitions from the clergy, in the twenty-fifth 
of Edward III., had not probably any real assent of the 
commons, though it is once mentioned in the enacting words, 
when tliey were drawn into a statute.' Indeed the petitions 
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correspond so liltie with the genera! senfiment of hostility 
towards ecclesiastical privileges maniiested by the lower 
house of parliament, that they would not easily have ob- 
tained its acquiescence. The convocation of the province of 
Canterbury presented several petitions in the fiftieth year of 
the same king, to which they received an assenting answer; 
but they are not found in the statute-book. This, however, 
produced the following remonstrance from tlie commons at 
the next parliament : " Also the commons beseech iheir lord 
the king, tliat no statute nor ordinance be made at the peti- 
tion of the clergy, unless by assent of your commons ; and 
that your commons be not lound by any constitutions which 
they make for then own profit without Ihe commons' assent. 
For they will not be bound by any of your statutes or ordi- 
nances made without then a=sent"' The king evaded a 
dii-ect answer to this petition But the province of Canter- 
bury did not the less present their own grievances to the 
Hng in that parliament, and two among the statutes of the 
year seem to be founded upon no other authority.^ 

In the first session of Richard 11. the prelates and clergy 
of both provinces are said to have presented their schedule 
of petitions which appear upon the roU, and three of which 
are tiie foundation of statutes unassented to in all probability 
by the commons.' If the clergy of both provinces were 
actually present, as is here asserted, it must of course have 
been as a house of parliament, and not of convocation. It 
rather seems, so far as we can trust to the phraseology of 
record', that the clergy sat also in a national assembly under 
the king's writ in (he second year of the same king.* Upon 
other occasions during the same reign, where tlie representa- 
tives of the clergy are alluded to as a deliberative body, 
sitting at the same time with the parliament, it is impossible 
to ascertain its constitution; and, indeed, even from those 
already cited we cannot draw any positive inference.'* But 

1 25 B m. Btat. B, p. 363. The word n. c. 13, U, 35. But ebb Hodj, p. 435; 
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whether in convocation or in parliament, they certainly 
formed a legislative council in ecclesiasticiil matters by the 
advice and consent of which alone, without that of the com- 
mons (I can say nothing as to the lords), Edward III. and 
even Richard II. enacted laws to bind the laity. I have 
mentioned in a different place a still more conspicuous in- 
staace of this assumed prerogative ; namely, the memorable 
statute against heresy in the second of Henry IV. ; which 
can hardly be deemed anything else than an infringement of 
the rights of parliament more clearly established at that 
time thaa at the accession of Richard II. Petitions of the 
commons relative to spiritual matters, however frequently 
proposed, in few or no instances obtained the king's assent 
so as to pass into statutes, unless approved by the convoca- 
tion.* But, on the other hand, scarcely any temporal laws 
appear to have passed by the coiicuiTence of the clergy. 
Two instances only, so far as I know, are on record ; the 
parliament held ia the eleventh of Richard II. is annulled 
by that in the twenty-first of his reign, " with the assent of 
the lords spiritual and temporal, and (he proctors of the 
ch>-gy, and the commons;"^ and the statute entailing the 
crown on the children of Henry IV. is said to be enacted on 
the petition of the prelates, nobles, clergy, and commons.* 
Both these were stronger exertions of legislative authority 
flian ordinary acts of parliament, and were very likely to be 
questioned in succeeding times. 
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The supreme judicature, which had been exercised by the 
king's court, was diverted, about the reign of j^„, 
John, into three channels ; the tribunnls of King's of'the kin^ 
Bench, Common Pleas, and the Exchequer.' counidi. 
These became the regular fountains of justice, which soon 
almost absorbed the provincial jurisdictions of the sheriff 
and lord of manor. But the original institution, having been 
designed for ends of state, police, and revenue, full as mneh 
as for the determination of private suits, still preserved the 
most eminent parts of its autiiority. For the king's ordinary 
or privy council, which is the usual style from the reign of 
Edward I., seems to have been no other than the king's court 
(curia regis) of older times, being composed of the same 
persons, and having, in a principal degree, the same subjects 
of deliberation. It consisted of the chief ministers ; as the 
chancellor, treasurer, lord stewai'd, lord admiral, lord mar- 
shal, the keeper of the privy seal, the chamberlain, treasurer, 
and comptroller of the household, the chancellor of the ex- 
chequer, the master of the wardrobe; and of the judges, 
king's Serjeant, and attorney-general, the master of the roils, 
and justices in eyre, who at that time ivere not the same as 
the judges at Westminster. When all these were called 
together, it was a full council ; but where the business was 
of a more contracted nature, those only who were fittest to 
advise were summoned ; the chancellor and judges for mat- 
ters of law; the officers of state for what concerned the 
revenue or household.^ 

The business of this council, out of parliament, may be 
reduced to two heads ; its deiibemtive office as a council of 
advice, and its decisive power of jurisdiction. With respect 
to the first, it obviously comprehended all subjects of political 
deliberation, which were usually referred to it by the king: 
this being in fact the administi-ation or governing council of 
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state, tlie distinction of a cabinet being introduced in compar- 
atively modern times. But tliere were likewise a vast num- 
ber of petitions continually presented to the council, upon 
which tliey proceeded no further than to sort, as it were, aad 
fovwai-d them by indorsement to Ihe proper courts, or advise 
the suitor what remedy he had to seek. Thus some petitions 
are answered, "this cannot be done without a new law;" 
some were turned over to the regular court, as the chancery 
or king's bench ; some of greatei' moment wei'e endorsed to 
be heard "before the great council ; " some, coacei-ning tho 
king's interest, were referred to the chancoiy, or select per- 
sons of the council. 

The coercive autliority exercised by this standing council 
of the king was iar more imporlaat. It may be divided into 
acts, legislative and judicial. As for tlie first, many oi-di- 
nances were made in council ; sometimes upon request of the 
commons in parliament, who felt themselves better qualified 
to state a grievanco than a remedy ; sometimes without any 
pretence, unless tlie usage of government, in the infancy of 
our constitution, may be thought to afford one. These were 
always of a temporary or partial nature, and were considered 
as regulations not sufficiently important to demand a new 
statute. Thus, in the second year of Richard II., the coun- 
lal, after hearing read the statute-roll of an act recently 
passed, confii-ming a criminal jurisdiction in certain eases 
upon justices of the peace, declared that the intention of 
parliament, thoun;h not clearly expressed therein, had been 
to extend that jurisdiction to certain other cases omitted, 
which accordingly ihey cause io be inserted in the commis- 
sions made to tlieae justices under the great seal.^ But ihey 
fi'equently so much exceeded what the growing spirit of pub- 
lic liberty would pei-mit, that it gave rise to complaint in par 
Uament. The commons petition in 13 R. II. that " neilher 
the chancellor nor the king's council, after the close of par- 
liament, may make any ordinance against the common law, 
or the ancient customs of the land, or the statutes made 
heretofore or to be made in this parliament ; but that the 
common law have its coui'se for all die people, and no judg- 
ment be rendered without due legal process," The king an- 
swers, " Let it be done as has been usual heretofore, saving 
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the prerogative ; and if any one is aggrieved, let lilm show it 
specially, and right shall be done him." ' This unsatisfactory 
answer proves the arbitrary spirit in which Richard was de- 
termined to govern. 

The judicial power of the council was in some instances 
founded upon particular acls of parliament, giving it power 
to hear and determine certain causes. Many petitions like- 
wise were referred to it from parliament, especially where 
they were left unanswei-ed by reason of a dissolution. But 
independently of this delegated authority, it is certain tha 
the king's couudl did anciently exerdse, as well out of par- 
liament as in it, a very great jurisdiction, hotli in causes 
a-iminal and civil. Some, however, liave contended, that 
whatever (Jiey did in this respect was illegal, and an en- 
croachment upon the common law and Magna Charfa. And 
be the common law what it may, it seems an indisputable 
violation of the ehartei- in its most admirable and essential 
ailicle, to drag men in questions of their freehold or liberty 
before a tribunal which neither gi-anted them a ti'ial by their 
peers nor always i-espected the law of the land. Against 
this usurpation the pab-iots of (hose times never ceased to 
lift their voices. A statute of the fifth year of Edward IIL 
provides that no man shall be attached, nor his property 
seized into the king's hands, against (he form of the great 
charter and the law of the Istnd. In the twenty-fifth of the 
same king it vras enacted, that " none shall be taken by peti- 
tion or au^estion to the king or his council, unless it tie by 
indictment or presentment, or by writ original at the common 
law, nor shall be put out of his franchise or ireehold, unless 
he tie duly put to answer, and forejudged of the same by 
due course of law."* This was repeated in a short act of 
the twenty-eighth of his reign;" but both, in all probability, 
wei-e treated with neglect; for another was passed some 
years afterwards, providing that no man shall be put to 
answer without presentment before justices, or matter of 
record, or by due process and writ original according to the 

1 Bot, Pari. Tol. iii. n. S66. plena of ftMhold bcftpta tlie council, took 

2 25 B. III. Stat. 6, c i. PniliBbly anay ""^ compulaory finding of mcn-al- 
tbts fifth Etatnto of tho 2Stli of Edmirii unos una oliier troops, cooflraied tha 

ublishcil cert^nly Id (fcueoob, i^gu- protection' shontil not hinder cilil prooau 
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old law of the land. The answer to the petition whereon 
this statute is grounded, in the parhameiit-roll, expressly de- 
clares this to be an article of the great charter,^ Notliing, 
toweycr, would prevail on the council to surrender so emi- 
nent a power, and, though usurped, yet of so long a conlinu- 
ano«. Cases of arbitrary imprisonment frequently occun-ed, 
and were remonstrated against by the commons. The right 
of every freeman in that cardinal point was as indubitable, 
legally speaking, as at this day; hut the courts of law were 
afraid to exercise their remedial functions in defiance of so 
powerful a tribunal. After (he accession of the Lancastrian 
family, these, like other grievances, became rather less fre- 
qaent, but the commons remonsfrafe several times, even in 
the minority of Henry VL, against the council's interference 
in matters cognizable at common law.^ In these later times 
the civil jurisdiction of the council was principally exercised 
in conjunction with the chancery, and accordingly they are 
generally named together in the complaint. The chancellor 
having the great seal in his custody, the council usually bor- 
rowed its process from his court. This was returnable into 
chancery even where the business was depending before the 
CounciL Nor were the two jurisdictions less intimately 
allied in their character, each being of an equitable nature ; 
and equity, as then practised, being little else than innova- 
tion and encroaehment on the course of law. This part, 
long since the most important of the chancelloi's judicial 
fiinction, cannot be traced beyond the lime of Richard IL, 
when, the practice of feoffments to uses having been intro- 
duced, without any legal remedy to secure the cestui que use, 
or usufructuary, against his feoffees, the court of chancery 
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undertook to enforce this species of contract by process of 

Sucli waa the nature of the king's ordinary council in 
itself, as the organ of his executive sovereignty, and such 
the jurisdiction which it habitually exercised. But it is also 
to be considered in its relation to the parliament, during 
whose session, either singly or in conjunction with the lords' 
house, it was particularly conspicuous. The great officers of 
state, whether peers or not, the judges, the king's serjeant, 
and attorney-general, were, from the earliest times, as the 
latter still continue to be, summoned by special writs to the 
. upper house. But while the writ of a peer runs ad ti-actan- 
dum nobiscum et cum creteris prtelatis, niagnatibus et pro- 
ceribus, that directed to one of the judges is only ad traclaa- 
dum nobiscum et cum cieteria de consilio nostro; and the 
seats of the latter are upon the woolsadis at one extremity 
of the house- 
In the reigns of Edward L and IT. the council appear to 
have been the regular advisers of the king in passing laws to 
which the houses of parliament had assented. The pream- 
bles of most statutes during this period express their cok- 
currence. Thus the statute Westm. I. is said to be the act 
of the king hy his council, and by the.assent of archbishops, 
bishops, abbots, priors, earls, barons, and all the commonalty 
of the realm being hither summoned. The statute of escheat- 
ora, 29 E. L, is said to be agreed hy the council, enumerat- 
ing their names, all whom appear to be judges or public 
officers. Still more striking conclusions are to be drawn 
from the petitions addressed to the council by both houses of 
parliament. In the eighth of Edward II. there are four pe- 
titions fi'om the commons to the king and his council, one 
from the lords alone, and one in which both appear to have 
joined. Later parliaments of the same reign present us with 

'IlaWa JuriadlotLoo of Lorda' House. toadTiao ofareniiHlrag^nat thoensoiog 

mmor (ilarea this a'litilo bier. Thuro from hence that the mil of Bubpcfm oul 

of iL ith of Henry IV. p.' 6tl. tliBl, protecrthe ceetn'que alT Bui it is 

trust for th^r guntors and toofteia alien' li^ diiiocJimiii to what tliey nonld iesm 

ate or chorgs the tenonienU granted, i'» an Illegal Innovation, nero endeavoring 

ichtch casi tlitri l> no Temedy unUsI om to reduce these flduciary catalca within 

ii eram-d iy paHiatnem, that the Ulng the pale of the common la™, ns itas 

and lords would provide tremeOj. Tills afteritards dooe hj the statula of usra. 

peatian is referred to tLio kLog^a oouncil [Nora X.] 
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several more instances of the like nature. Thus In 18 
E. n. a petition begins, " To oui- lord tlie king, and to liia 
council, the archbishops, hishopa, prelntes, earls, barons, and 
others of the commonalty of England, show," &e.' 

But from the beginning of Edward III.'s reign it seems 
that the council and the lords' house in paj-liament were often 
blended together into one assembly. This was denominated 
the great council, bemg the lords spiritual and temporal, with 
the king's oi-dinary council annexed to them, as a council 
wilUin a council. And even in much earlier times the lords, 
as hei-edilary counsellors, were, either whenever they tJiought 
fit to attend, or on special summonses by the king (it is hard 
to say which), assistant members of this council, both for ad- 
vice aud for jurisdiction. This double capacity of the peer- 
age, as members of the parliament or legislative assembly 
and of the deliberative and judicial council, throws a very 
great obscurity over the subjects However, we find that 
private petitions for redress were, even under Edward I.. 
presented to the brds in parliament as much as to the ordi- 
naij council. The parlisunent was considered a high court 
of justice, where relief was to he given in cases where the 
course of law was obstructed, as well as where it was defec- 
tive. Hence the intermission of parliaments was looked upon 
as a delay of justice, and their annual meeting is demanded 
upon that ground. "The king," says Flela, "has his court 
in his coundl, in hia parliaments, in the presence of bishops, 
earls, barons, lords, and other wise men, where the doubtful 
cases of judgments are resolved, and new wmedies are pro- 
vided against new injuries, and justice is rendered to every 
man according to his desei t ^ In the third yeai of Edward 
n leceners of petitions began to bo appomted at the open- 
ing of eveiy p irliament, who usuallj tr-msmitted them to the 
ordinary, but m «orae instances to the great counLil These 
receivers were commonly thiee foi England, and three for 
Irol-ind, Wales, Gasconj, and othei foieign dominions. There 
were Lkewist, two contsponding classes of auditoi-s or ti-iers 
of petition'! These consisted partly of bishops or peei-s, 
partly of judges and other membeio of the council ; and 
thej seem to have been instituted in ordei to disburden the 
council by gnmg ana\sera to some petitions But about the 
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middle of Edward III.'s iime ttey ceased to act juridically 
111 thi3 lespect, and confined themseivea to transmittiag pe- 
titions to tiie lords of the council. 

The great council, accoi-ding to the definition we have 
given, consisting of the lords spiritual and temporal, in con- 
junction with the ordinary council, or, in other words, of all 
who were severally summoned to parliament, exercised a 
considerable jurisdicljon, aa well civil as criminal. In this 
jurisdiction it is the opinion of Sir M. Hale that the council, 
though not peers, h^ right of suffrage; an opinion very 
probdble, when we recollect that the council by themselves, 
both in and out of pai-liament, possessed in fact a judicial au- 
thonty httle inferior ; and that the king's delegated sovereign- 
ty in the administration of justice, rather than any intiinsic 
right ot the peerage, is the foundation on which the judica- 
tuip of the lords must be supported. But in the lime of 
Edward III. or Riehai-d II. the lords, by their ascendency, 
tluBH the judges and i-est of the council into shade, and took 
the decisive jurisdiction entirely to themselves, making use of 
their former colleagues but as assistants and advisers, as they 
still contmue to be held in all the judicial proceedings of that 
house,'- 

Those statutes which restrain the king's ordinary councU 
from disturbing men in their freehold rights, or questioning 
them for misdemeanors, have an equal application to the 
lords' house in parliament, though we do not frequently meet 
witli complaints of the encroachments made by that assem- 
bly. There was, however, one class of cases tacitly excluded 
from the operation of those acts, in which the coercive juris- 
diction of this high tribunal had great convenience ; namely, 
where the ordinary course of justice was so much obstructed 
by the defending party, through riots, combinations of main, 
tenance, or overawing influence, that no inferior court would 
find its process obeyed. Those ages, disfigured in their quiet- 
est season by rapine and oppression, afforded no small num* 
ber of cases that called for this interposition of a paramount 
autiiority.^ Another indubitable branch of this jurisdiction 

' [Nora XI.] Inws shall *o temllted thcr to ba dater- 
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was Id writs of error ; but it may be observed tliat their de- 
terminadon was very frequently left to a select committee of 
peers and couneillors. Tiiese, too, cease almost entirely with 
Henry IV. ; and were scarcely revived till the accession of 
James I. 

Some instances occur in the reign of Edward III. where 
records have been brought into parliament, and annulled 
with assent of the eoiamous as well as the rest of the legis- 
lature.* But these were attainders of treason, which it 
seemed gracious and solemn to reverse in the most authentic 
manner. Certainly the commons had neither by the nature 
of oup constitution nor the practice of parliament any right 
of intermeddling in judicature, save where something was re- 
quired beyond the existing law, or where, as in the statute 
of treasons, an authority of that kind was particularly re- 
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served to both houses. This is fully acknowledged by thera- 
eelves in the first year of Heni-y IV".' But their influence 
upoa the balance of government became so commanding in a 
few years afterwards, that they contriced, as has been men- 
tioned already, to have petitions directed to them, rather than 
to the lords or council, and to transmit them, either with a 
tacit approbation or in the form of acta, to the upper house. 
Perhaps this eacroaehment of the commons may hare con- 
tributed to the disuse of the lords' jurisdiction, who would 
rather relinquish tlieii' ancient and honorable but laborious 
function than share it with such hold usurpers. 

Although the restraining hand of parliament was continually 
growing more effectual, and the notions of legal „ . 
right acquiring more precision, from the time ofchnraoter 
l^gna Charta to the civil wars under Heniy VI., ^^'nnieat 
yre may justly say that the general tone of adminis- in tti«e 
tration was not a little arbitrary. The whole fabric "^'^ 
of English liberty rose step by step, (Jirough much toil and 
many sacrifices, each generation adding some new security to 
the work, and trusting that posterity would perfect the labor 
as well as enjoy the reward. A time, perhaps, was even then 
foreseen in the visions of generous hope, by the brave knighta 
of parliament and by the sober sages of justice, when the 
proudest ministers of the crown should recoil from those bar- 
riers which were then daily pushed aside with impuaity. 

There is a material distinction to be taken between the 
exercise of the king's undeniable prerogative, however repug- 
nant to our improved principles of freedom, and the abuse or 
extension of it to oppressive purposes. For we cannot fairly 
consider as part of our ancient constJtutJon what the parlia- 
ment was perpetually remonstrating against, and the statute- 
book is full of enactments to repress. Doubtless the continual 
acquiescence of a nation in arbitrary government may ulti- 
mately destroy all privileges of positive institution, end leave 
them to recover, by such means as opportunity shall offer, the 
natural and imprescriptible rights for which human societies 
were established. And this may perhaps be the case at 
present with many European kingdoms. But it would be 
necessaiy to shut our eyes with deliberate prejudice against 
the w hole tenor of the most unquestionable authorities, against 
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the petitions of the commons, the acts of the legislature, the 
testimony of liistorians and lawyers, hefore we could assert 
that England acquiesced in those abuses and oppressions 
which it must be confessed she was unable fully to prevent. 

The word prerogative is of a peculiar import, and scarcely 
understood by those who come from the studies of political 
philosophy. We cannot define it by any theory of executive 
functions. All ihese may be comprehended in it ; but also a 
great deal more. It is best, perhaps, to be understood by its 
derivation, and has been said to he that law in case of the 
king which is law in no case of the subject.' Of the higher 
and more aovereigu prerogatives I shall here say nothing ; 
they result from the nature of a monarchy, and have nothing 
vety peculiar in their character. But the smaller rights of 
the crown show better the original lineaments of our consti- 
tution. It is said commonly eaough that all prerogatives are 
given for the suhjeet'a good. I must confess that no part of 
this assertion corresponds with my view of the subject. It 
neither appears to me that these pi-ei-ogatives were ever given 
nor tliat they necessarily redound to the subject's good. Pre- 
rogative, in its old sense, might be defined an advantage 
obtained by the crown over the subject, in cases where their 
interests came into competition, by reason of its greater 
strength. This sprang from the nature of the Norman gov- 
ernment, which rather resembled a scramble of wild beasts, 
where the strongest takes the best share, than a system 
founded upon principles of common utility. And, modified 
as the exercise of most prerogatives has been by the more 
liberal tone which now pervades our course of govemmeat, 
whoever attends to the common practice of courts of justice, 
and, still more whoever consults the law books, will not only 
be astonished at theii extent and multiplicity, but very 
frequentlv at tiieir injustice and severity 

The real prerog itt^ es th'it might foimerly be exerted were 
p^ p sometimes if so injuuous a nature, that we can 
hardly epaiat© them from their abuse : a striking 
instance lo tliat of purveyance, which will at once illustrate 
die definition above given of a prerogative, the limits within 
which it was to be exercised, and its tendency to transgress 
them. This was a right of purchasing whatever was neces 
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aary for the king's household, at a fair price, in preference to 
every competitor, and without the consent of the owner. By 
the same prerogative, carriiiges and horses were impressed 
for tlie king's joumeys, and lodgings provided for his attend- 
ants Thio was defended on a pretext of necessity, or 
at least of great convenience to die sovereign, and wsls 
both of high antiquity and univeisal practice throughout 
Euiope But the rojal purveyors liad the utmost templa- 
tion, attd doubtles-, no small store of precedents, to stretch 
this power beyond its legal boundary; and not only to fls 
their own piice too low, but to seize what they wanted with- 
out any payment at all, or with tallies which were carried in 
Tjun to an empty exchequer.' This gave rise to a number 
of petitions fi-om the commons, upon which statutes were 
often framed; but the evil was almost incurable in its nature 
and never ceased till lliat prerogative was itself abolished. 
Purveyance, as I have already said, may serve to distinguish 
the defects from the abuses of our constitution. It was a re- 
proach to the law that men should be compelled to send their 
goods without their consent ; it was a reproach to the admin- 
istration that they were deprived of them without payment. 
The right of purchasing men's goods for the use of the 
king was extended by a sort of analogy to their labor. Thus 
Edwai-d III. announces to all sheriffs that William of Wal- 
singliam had a commissioa to collect as many -painters as 
might suffice for " our works in St. Stephen's chapel, West- 
miiistei', to be at our wages as long as shall be necessaiy," 
and to arrest and keep in prison all who should refuse or 
be refractory ; and enjoins them to lend their assistance.^ 
Windsor Castle owes its massive magnificence to laborers 
impressed from every part of the kingdom. There is even a 
commission from Edwai'd IV. to take as many workmen in 

1 LeltsD en directed to nil the sheriff, leogths, and eebwd lirgiCT nnsntJlies of 
2 B. I., ci^nins the™ lo send np a nooL, vMcb be aold beyond aw, iw itbI! 

Sc, fbr Iho king's ooraiiHoa. ' JWmsrI In both coses the pmpilttors liiul tiillLoai 
T0l.U.i).21. Bj tlie Et.iCut« 21 B. III. or other xecurltleg ; but Ui«lr dtwlr of 

slulUngs' Talus, or mthio threo montlia' jpolosetiMl iBlter of Bdwnrd lo (Us nreb- 

tlmelraboTe that TsLne, But it Is not blaho|j3on thli oecaElon. Uynier, t. t. 
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gold 03 were wanting, and employ them at tlie king's coat 
upon the trappings of himself and his household.' 

Another class of abuses iulimately connected with unques- 
Abneeaof ttonable though oppressive rights of the crown 
fcDdni originated in the feudal tenure which bound all 

'^"- the lands of the kingdom. The king had indis- 

putably a right to the wardship of his tenants in chivalry, 
and to the escheats or forfeitures of persons dying without 
heirs or attainted for treason. But his officers, under pre- 
tence of wardship, took possession of lands not held imme- 
diately of the crown, claimed escheats where a right heir 
existed, and seized estates as forfeited which were protected 
by the statute of entails. The real owner had no remedy 
agmnst this disposition but to prefer his petition of right in 
chancery, or, which was probably more effectual, to procure 
a remonstrance of the house of commons in his favor. 
Even where justice was finally rendered to him he had no 
recompense for his damages ; and tlie escheators were not 
less likely to repeat an iniquity by \Thich they could not 
personally suffer. 

The charter of the forests, granted by Henry HI. along 
Forest laws. "'''^ Magn* Charta,* had been designed to crush 
the flagitious system of oppi-ession which prevailed 
in those favorite haunts of the Norman kings. They had 
still, however, their peculiar jurisdiction, though, from the 
time at least of Edward III., subject in some measure to the 
control of the King's Bench.' The foresters, I suppose, 
might find a compensation for their want of the common law 
in that easy and licentious way of life which they affected ; 
but tlie neighboring cultivators frequently suffered from the 
kmg's officers who attempted to recover those adjacent lands, 
or, as they were called, purlieus, which had been disaffor- 
ested by the charter and protected by frequent perambula- 
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lions. Many petitions of the commons relate lo this gi'iev- 

The constable and marshal of England poaseaaed a juris- 
diction, the proper limits whereof were sufiiciently jurijaiction 
narrow, as it seems, to have extended only to ap- of consinbie 
peals of (reason comtoitted beyond sea, which "" "' 
were determined by combat, and to miUtary offences within 
the realm. But these high officers frequently took upon 
them to inquire of treasons and felonies cognizable at com- 
mon law, and even of civil contracts and trespasses. Thia 
is no bad illustration of the slate in which our constitution 
stood under the Plantagenets. No color of right or of su- 
preme prerogative was set up to justify a procedure so 
manifestly repugnant to the great charter. For all remon- 
strances against these encroachments the king gave prom- 
ises in return; and a statute was enacted, in the thirteenth 
of Richard IL, declaring the bounds of the constable and 
marshal's jurisdiction.' It couid not be denied, therefore, 
that ali infringements of these acknowledged limits were il- 
legal, even if they had a hundred fold more actual precedents 
in their favor than can be supposed. But the abuse by no 
means ceased after the passing of this statute, as several sub- 
sequent petitions that it might be better regarded will evince. 
One, as it contiuna a special instance, I shall insert. It is of 
the fifth year of Henry IV. : " On several supplications and 
petitions made by the commons in parliament to our lord the 
king for Bennet Wihnan, who is accused by certain of his 
ill-wishers and detained in prison, and put to answer before 
the constable and marshal, against the statutes and the com- 
mon law of England, our said lord the king, by the advice 
and assent of the lords in parliament, granted Ihat the said 
Bennet should be treated according to the statutes and com- 
mon law of England, notwithstanding any commission to the 
contraiy, or accusation against him made before the consta- 
ble and marshaL" And a writ was sent to the justices of the 
Kinf^s Bench with a copy of thia article from the roll of par- 
liament, directing them to proceed as they shall see fit ac- 
cording to the laws and customs of England. ' 

It must appear remarkable that, in a case so manifestly 
within their competence, the court of King's Bench should 
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not have issued a writ of habeas corpus, without waiting for 
what may be considered aa a particular act of parliament. 
But it is a natural effect of an arbitrary administration of 
government to intimidate courts of justice.' A- n^ative ar- 
gument, founded upon the (Tant of legal precedent, is cer- 
tainly not conclusive when it relates to a distant period, of 
which all the precedents have not been noted ; yet it must 
strike us that in the learned and zealous arguments of Sir 
Robert Cotton, Mr. Selden, and others, against arbitrary im- 
prisonraenf, in the great case of the habeas corpus, though 
the statute law is full of suilhorities in their favor, we find no 
instance adduced earlier than the reign of Henry VH., where 
the King's Bench has released, or even bwled, persons com- 
mitted by the council or the constable, though it is unques- 
tionable that such committals were botli frequent and illegal.^ 
If I have faithfully represented thus far the history of 
our constitution, its essential character will appear to be a 
monarchy greatly limited by law, though retaining much 
power that was ill calculated to promote the pubhc good, and 
swerving continually into an irregular course, which there 
was no restraint adequate to correct. But of all the notions 
that have been advanced aa to the theory of this constitution, 
the least consonant to law and history is that which represents 
the king as merely an hereditary executive magistrate, the 

1 TlwsnpiehBnsion of this compliant wai £n dirmS cDntroiltcUon to Magna 

■pMt in ths miitiiiltni of jusUu led to ui Chnrta ; and IC Is eiideut th&l no regulBr 
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JodgM b!i»U not omit to do right for mj ■ a full dictalotisi power, oontinuaUy sub- 
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Charles V,, king of France, in 1339, thoii^ not very parapienously. In the 
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first officer of the slate, "Wiat advaiibiges migbt resnlt from 
SQch a form of government thia is not the place to discuss. 
But it certainly was not the ancient constitution of England. 
There was nothing in this, absolutely nothing, of a republican 
appearance. All seemed to grow out of the monarchy, and 
was referred to its advantage and honor. The voice of eup- 
piication, even in the stoutest disposition of the commons, 
was always humble ; the prerogative was always named in 
large and pompous expressions. Still more naturally may 
we expect to imd in the law-books even an obsequious defer- 
ence to power, from judges who scarcely ventured to consider 
it as Iheir duty to defend the subject's freedom, and who be- 
held the gigantic image of prerogative, in the full play of its 
hundred arms, constantly before their eyes. Through this 
monarchical tone, which certainly pervades all oui legal au- 
thorities, a writer like Hume, accustomed to philosophical 
liberality as lo the principles of government, and to the de- 
mocratical language which tie modern aspect of lie consti- 
tution and the liberty of printing have produced, fell hastily 
into the error of believing that all limitations of royal power 
during the fourteenth and fifleenth centaries were as much 
unsettled in law and in public opinion as they were liable 
to be violated by force. Though a contrary position has been 
sufficiently demonstrated, I conceive, by the series of par- 
liamentary proceedings wMch I have already produced, yet 
tiere is a passage in Sir John Fortescue's treatise De Lau- 
dibus Legum Anglise, so explicit and weighty, that no writer 
on the English constitution can he excused from inserting it. 
'Kiis eminent pei-son, having been chief justice of the King's 
Bench under Henry VL, was governor to the young prince 
of Wales during his i-etreat in France, and received at his 
hands the office of chancellor. It must never be forgot- 
ten, tiat, in a treatise purposely composed for lie instruc- 
tion of one who hoped to reign over England, the limitations 
of government are enforced as strenuously by Fortescue, as 
some succeeding lawyers have inculcated tie doctrines of ar- 
bitrary prerogative. 

" A king of England cannot at his pleasure make any al- 
terations in the laws of the land, for the nature g;^ joi,a 
of his govei-nment is not only regal, but political. ForteBono's 
Had it been merely regal, he would have a power to^ngUsh** 
to make what innovations and alterations be pleased couaututioo. 
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In the laws of the kingdom, impose tallages and other hard- 
ships ttpoa the people whether they would or no, without 
their consent, which sort of goyernment the civil laws point 
out when they declare Quod principi plaeuit, legis habet ri- 
gorem. But it ia much otherwise with a king whose govern- 
ment is political, because he can neither make any alteration 
or change in the laws of the realm without the consent of 
the subjects, nor burden them against their wills with strange 
impositions, so that a people governed by such laws as are made 
by their own consent and approbation enjoy f heir properties se- 
curely, and without the hazard of being deprived of them, either 
by the king or any other. The same things may be efFected 
under an absolute prince, provided he do not degenerate into 
the tyrant. Of such a prince, Aristotle, in the third of his 
Politics, says, ' It is better for a city to be governed by a good 
man than by good laws.' But because it does not always 
happen that the person presiding over a people is so qualified, 
St. Thomas, in the book which he writ to the king of Cy- 
prus, De Eegimine Prineipura, wishes that a kingdom could 
be so instituted as that the king might not be at liberty to tyr- 
annize over bis people ; which only comes to pass in the 
present case ; that is, when the sovereign power ia restrained 
by political laws. Rejoice, therefore, my good prince, that 
such is the law of the kingdom which you are to inherit, be- 
cause it will afford, both to yourself and aubjecta, the greatest 
security and satisfaction." ^ 

The two great divisions of civil rule, the absolute, or regal 
as he calls it, and the political, Forlescue proceeds to deduce 
&om the several originals of conquest and compact. Con- 
cerning the latter he declares emphatically a truth not always 
palatable to princes, that such governments were instituted by 
the people, and for the people's good ; quoting St. Augustin 
for a similar definition of a political society. " Aa the head 
of a body natural cannot change its nerves and sinews, cannot 
deny to the several parts their proper energy, their due pro- 
portion and aliment of blood ; neither can a king, who is the 
the head of a body politic, change the laws thereof, nor take 
from the people what is theirs by right against their consent. 
Thus you have, sir, the formal institution of every political 
kingdom, from whence you may guess at the power which a 
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king may exercise with respect to the laws and the subject. 
For he is appointed to protect his snhjecta in their lives, prop- 
erties, and laws ; for this very end and purpose he h&s the 
delegation of power from the people, and he has no just 
claim to any other power but this. Wherefore, to give a. 
brief answer to that question of yours, concerning the differ- 
ent powers which kings cSaim over their subjects, T am firm- 
ly of opinion that it arises solely fi-om the different natures of 
their original institution, as you may easily- collect ftom what 
baa been said. So the kingdom of England had its oiiginal 
from Brute, and the Trojans, who attended him from Italy 
and Greece, and became a mixed kind of govei'nment, com- 
pounded of the regal and political."^ 

It would occupy too much space to quote every other pas- 
sage of the same nature in this treatise of Fortes- EnoneonB 
cue, and in tliat entitled, Of the Difference between Tiem taken 
an Absolute and Limited Monarchy, which, so far ' """•■ 
as these points are concerned, is nearly a translation from the 
former.^ But these, corroborated as they are by the statute- 
book and by the rolls of parliament, are surely conclusive 
against the notions which pervade Mr. Hume's History. I 
have already remarked that a sense of the glaring prejudice 
by which some Whig writers had been actuated, in represent- 
ing the English constitution from the earliest times as nearly 
arrived at its present perfectioni conspired with cert^n pre- 
possessions of his own lo lead this eminent historian into an 
equally erroneous system on the opposite side. And as he 
traced the stream backwards, and came last to the tunes of 
the Plantagenet dynasty, with opinions already biassed and 
even pledged to the world in his volumes of earlier publica- 
tion, he was prone to seize hold of, and even exaggerate, ev- 
ery circumstance that indicated immature civilization, and 
law perverted or infringed.' To this his ignorance of Eng- 

Ili8,c. 13. ' pnijuClicea ; In the 9th of Klohara n. 
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liah jurisprudence, which certainly in some measure disqual- 
ified him from writing our history, did not a little contribute ; 
misrepresentations frequently occurring in his work, which a 
moderate aequtuntance with the law of the land would have 
prevented.^ 

It is an honorable circumstance lo England that the history 
inatancca of of HO Other country presents so few instances of 
^^^[5,"' illegal condemnation upon politieal charges. The 
rare. judicial tortuTO was hardly known and never rec- 

ogniaed by law.' The sentence in capital crimes, fixed unal- 
terably by custofflj allowed nothing to vindictiveness and in- 
dignation. There hardly occurs an example of any one 
being notoriously pat to death without form of trial, except 
in moments of flagrant civil war. If the rights of juries 
were sometimes evaded by irregular jurisdictions, they were 
at least held sacred by the courts of law : and through all the 
vicissitudes of civil liberty, no one ever questioned the prunar 
ry right of every freeman, handed down from his Saxon fore- 
fathers, to the trial by his peers. A just regard for public 
safety prescribes the necessity of sevei-e penalties against 
rebellion and conspiracy ; but the interpretation of these of- 
fences, when intrusted to sovereigns and their counsellors, has 
been the most tremendous instrument of despotic power. In 
rude ages, even though a general spirit of political hberty 
may prevail, the legal character of treason wiU commonly be 
undefined ; nor is it the disposition of lawyers to give greater 
accuracy to this part of criminal jurisprudence. The nature 
of treason appears to have been subject to much uncertainty 
in England befoi-e the statute of Edward III. If that mem- 
orable law did not give all possible precision to the offence, 

In Home Kspecta. But uanndly in monasterfes and dlTlnes, Moat of tJie» 
prudooC bod i^rcumspeot percepdou of relate to the m^n subject. But D]i« 

gusge, there could be no T&aQon why It theologiana^ nas, whcKAa mrLuy would 
should be deemed ioforior to oar onn. not coafeee without tortute, wLxetberhe 

at the legil decMons reported In tlie in rcgtui -togiiffl miKSiuim vismn fianl 

bran aurprieed, not only at tha utmost utrum per derieofl Tel hAoaB ? Bt daCo^ 

metaphyseal treating could surpasa. mltteDdani ^ od partes tTauButariuaB^ 
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which we must certainly allow, it prevented at least Uiose 
stretches of vindictive tyranny which disgrace the annala of 
other countries. The praise, however, must be understood as 
comparative. Some cases of harsh if not illegal convictions 
could hardly foil to occur in times of violence and during 
changes of the reigning family. Perhaps the drcumatances 
have now and then been ^gtavated by historians. Nothing 
could be more illegal than the conviction of the earl of Cam- 
bridge and lord Scrope in 1415, if it be true, according to 
Carte and Hume, that they were not heard in their defence. 
But whether this is to be absolutely inferred from the record' 
is perhaps open to question. There seems at least to have 
been no sufficient motive for such an irregularity; their par- 
tidpation in a treasonable conspiracy being manifest from 
their own confession. The proceedings against Sir John Mor- 
timer in the 2d of Henry VI.' are called by Hume highly 
irregular and illegal. They were, however, by act of attain- 
der, which cannot well be styled illegal. Nor are they to be 
considered as severe. Mortimer had broken out of the 
Tower, where he was confined on a charge of treason. This 
was a capital felony at common law ; and the chief irregular- 
ity seems to have consisted in having recourse to parliament 
in order to attaint him of treason, when he Iwl already for- 
feited his life by another crime. 

I would not willingly attribute to the prevalence of Tory 
dispositions what may be explained otherwise, the progress 
which Mr. Hume's historical theory as to our constitution has 
been gradually making since its publication. The tide of 
opinion, which since the Eevolution, and indeed since the 
reign of James I., had been flowing so strongly in favor 
of the antiquity of our liberties, now seems, among the high- 
er and more literary classes, to set pretty decidedly the other 
way. Though we may still sometimes hear a demagogue chat- 
tering about the witenagemot, it is far more usual to tind sen- 
sible and liberal men who look on Magna Charta itself aa the 
result of an uninteresting squabble between the king and his 
barons. Acts of force and injustice, which strike the curso- 
ry inquirer, especially if he derives his knowledge from mod- 
em compilations, more than the average tenor of events, are 
selected and displayed as fair samples of the law and of its 
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administration. We are deceived by the comparalivelj' per- 
fect state of oar present liberties, and forget that our superior 
security is far less owing to positive law than to the con- 
trol whicii is exercised over government by public opinion 
througb the general use of printing, and to ihe diffusion of 
liberal principles in policy through the same means. Thus 
disgusted at a contrast which it was hardly candid to institute, 
we turn away from the records that attest the real, though im- 
perfect, freedom of our ancestors ; and are willing to be per- 
suaded that the whole scheme of English polity, till the com- 
mons took on themselves to assort their natural rights against 
James L, was at best but a mockery of popular privileges, 
hardly recognized in theory, and never raided in effect.' 

This system, when stripped of those slavish inferences 
that Brady and Carte attempted to build upou it, admits per- 
haps of no essentia] objection but its want of historical truth. 
God forbid that our rights to just and free govemmeat should 
be tried by a jury of antiquaries! Yet it is a generous pride 
that intertwines the consdousness of hereditary freedom with 
the memory of our ancestors; and no trifling argument 
against those who seem indifferent in its cause, that the char 
acler of the bravest and most virtuous among nations has 
not depended upon the accidents of race or climate, but been 
gradually wrought by the plastic influence of civil righls, trans- 
mitted as a prescriptive inheritance through a long course of 
generations. 

By what means the English acquired and preserved this 
political liberty, which, even in the fifteenth cen- 
tenaingto tury, was the admiration of judicious foreigners,^ 
^^i^nUna '^ ^ ^^"7 rational and interesting inquiry. Their 
own serious and steady attachment to the laws 
must always be reckoned among tiie principal causes of this 
blessing. The civil equality of all freemen below the rank 
of peeraDH> and the subjection of peers themselves to the im- 
par al rm u an a due share in contribution to 
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dissension and jealousy has been in many instances the surest 
hope of sovereigns aiming at arbitrary power. This free- 
dom, firom the oppressive superiority of a privileged order 
was peculiar to England. In many kingdoms the royal pre- 
rogative was at least equally tiuiited. The statutes of Ara- 
gon are more fiill of remedial provisions. The right of op- 
posing a tyrannical government by arms was more frequently 
asserted in Castile. Bat nowhere else did the people possess 
by law, and I think, upon the whole, in effect, so much secu- 
rity for their personal freedom and property. Accordingly, 
the middling ranks flourished remarkably, not only in com- 
mercial towns, hut among the cultivators of the soil. "There 
is scarce a small village," says Sir J. Fortescue, " in which 
you may not find a knight, an esquire, or some substantial 
householder (paterfemilias), commonly called a frankleyn,' 
possessed of considerable estate ; besides others who are 
called freeholders, and many yeomen of estates sufficient to 
make a substantial jury." I would, however, point out more 
particularly two causes which had a very leading efficacy 
in the gradual development of our constitution; first, the 
schemes of continental ambition in which our government 
was long engaged ; secondly, the manner in which feudal 
principles of insubordination and resistance were modified by 
the prerogatives of the early Norman kings. 

1. At the epoch when William the Conqueror ascended 
the throne, hardly any other power was possessed by the 
king of France than what he inherited from the great fiefe 
of the Capetian family. War with such a potentate was not 
exceedingly to be dreaded, and WiUiam, besides his immense 
revenue, could employ the feudal services of his vassals, 
which were extended by him to continental expeditions. 
These circumstances were not essentially chtuiged till after 
the loss of Normandy ; for the acquisitions of Henry II. 
kept him fully on an equality with the French crown, and 
the dilapidation which had taken place in the royal demesnes 

1 Bf s, frwbleyn In this place we are add Ibit tbe pcologne to bia OaDterbur; 
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was compensated by several arbitrary resources that filled 
the exchequer of these monarchs. But in the reigns of John 
and Henry IIL, the position of England, or rather of its 
sovereign, with respect to France, underwent a very disad- 
vantageous change. The loss of TTovmandy severed the 
connection between the English nobility and the continent; 
they had no longer estates to defend, and took not suflcient 
interest in the concerns of Guienne to fight for that province 
at their own cost. Their feudal service was now commuted 
for an eacuage, 'which fell very short of the expenses incur- 
red in a protracted campaign. TaJiages of royal towns and 
demesne lands, extortion of money from the Jews, every feu- 
dal abuse and oppression, were tried in vain to replenish the 
treasury, which the defence of Eleanor's inheritance against 
the increased energy of France was constantly eshausfing. 
Even in the most arbitrary reigns, a general tax upon land- 
holders, in any cases but those prescribed by the feudal law, 
ha^ not been ventured ; and the standing bulwark of Magna 
Charta, as well as the feebleness and unpopularity of Henry 
ni., made it more dangerous to violate an estabhshed prin- 
ciple. Subsidies were therefore constantly required; but for 
these it was necessary for the king to meet parliament, to 
hear their complaints, and, if he could not elude, to acquiesce 
in their petitions. These necessities came slJll more urgently 
upon Edward I., whose ambitious spirit could not patiently 
endure the encroachments of Philip the Fair, a rival not less 
ambitious, but certainly less distinguished by personal prow- 
ess, than himself "WTiat advantt^e the friends of liberty 
reaped from this ardor for continental warfare is strongly 
seen in the circumstances attent^ng the Confirmation of the 
Charters. 

But afler this statute had rendered all tallages without 
consent of parliament illegal, though it did not for some time 
prevent their being occasionally imposed, it was still more 
difficult to carry on a war with France or Scotland, to keep 
on foot naval armaments, or even to preserve the courtly 
magnificence which that age of chivalry afiected, wifhout 
perpetual recurrence to the house of commons. Edward III. 
very little consulted the interests of his prerogative when he 
stretehed forth his hand to seize the phantom of a crown in 
France. It compelled him to assemble parliament almost 
annually, and often to hold more than one session wilhin the 
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year. Here the representatives of EnglaBd learned the 
habit of remonstrance and conditional supply; and though, in 
tJie meridian of Edward's age and vigor, they often failed 
of immediate redress, yet they gradually awelled the atatute- 
roU with provisions to secure &eir country's freedom ; and 
acquiring self-confldeace by mutual intercourse, and sense of 
the puhlie opinion, ttey became able, before the end of Ed- 
ward's reiga, and still more in that of his grandson, to control, 
prevent, and punish the abuses of administration. Of all 
these proud and sovereign privileges, the right of refusing 
supply was tlie keystone. But for the bog wars m which 
our Idngs were mvolved, at first by their possession of Guienne, 
and afterwards by their pretensions upon tlie crown of France, 
it would have been easy to suppress remonstrances by avoid- 
ing to assemble parliament. For it must be confessed that 
aiT authority was given fo the king's proclamafions, and to oiili- 
nances of the council, which differed but httle from legislative 
power, and would very soon have been interpreted hy com- 
plwaant courts of justice to give them the full extent of statutes. 
It is common indeed to assert that the liberties of England 
were bought with tlie blood of our forefathers. This is a 
very magnanimous boast, and in some degree is consonant 
enough to the truth. But it is far more generally accurate 
to say that tliey were purchased by money. A great pro- 
portion of our best laws, including Magna Charta itself, as it 
now stands confirmed by Henry IIL, were, in the most literal 
sense, obtained by a pecuniary bargdn with the crown. In 
many parliaments of Edward IH. and Richard IL this sale 
of redress is chaffered for as distinctly, and with as little 
apparent sense of disgrace, as the most legitimate business 
between two mercliaats would be transacted. So little was 
there of voluntary benevolence in what the loyal couitesy of 
our constitution styles concessions from the throne ; and so 
little title have these sovereigns, though we cannot refuse out 
admiration to the generous virtues of Edward HI. and 
Henry V., to claim the gratitude of posterity as the benefac- 
tors of their people ! 

2. The relation established between a lord and his vassal 
by the feudal tenure, far from containing principles of any 
servile and implicit obedience, permitted the compact to be 
dissolved in case of its violation by either party. This 
extended as much to the sovereign as to inferior lords ; tlie 
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authority of the former in France, where the system moat 
flourished, heiBg for several ages rather feudal than poHtical. 
If a vassal was a^rieved, and if justice was denied him, he 
sent a defiance, that is, a renunciation of fealty to the king 
and was entitled to enforce redress at the point of his sword. 
It then became a contest of strength aa between two inde- 
pendent potentates, and was terminated hy treaty, advan- 
tageous or otherwise, according to the fortune of war. This 
privilege, suited enough to the situation of France, tlie great 
peers of which did not originally intend to admit more than 
a nominal supremacy in the house of Capet, was evidently 
less compatible with the regular monarchy of England. The 
stem natures of WOliam the Conqueror and his successors 
kept in control the mutinous spirit of their nobles, and reaped 
the profit of feudal tenures without submitting to their recip- 
rocal obligations. They counteracted, if I may so say, the 
centrifugal force of that system by the application of a 
stronger power ; by preserving order, administering justice, 
checking the growth of baronial influence and riches, with 
habitual activity, vi^lance, and severity. Still, however, there 
remained the original principle, that allegiance depended 
conditionally upon good treatment, and that an appeal might 
be lawfully made to arms ag^nst an oppressive government. 
Not was this, we may be sure, left for extreme necessity, 
or thought to require a long enduring forbearance. In 
modem times a king compelled by his subjects' swords to 
abandon any pretension would be supposed to have ceased 
to reign ; and the expressed recognition of such a right as 
that of insurrection has been justiy deemed inconsistent 
with the majesty of law. But ruder ages had ruder senti- 
ments. Force was necessary to repel force ; and men accus- 
tomed to see the king's authority defied by private riot were 
not much shocked when it was resisted in defence of public 
freedom. 

The Great Charter of John was secured by the election 
of twenty-five barons as conservators of the compact. If 
the king, or the justiciary in his absence, should transgress 
any article, any four might demand reparation, and on denial 
carry their complaint to the rest of their body. " And those 
barons, with all the commons of the land, shall distrain and 
annoy us by every means in their power ; that is, by seizmg 
our castles, lands, and possessions, and every other mode, fiU 
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the wrong shall be repaired to tteir satisfaction ; saving our 
person, and our queen and children. And when it shall be 
repaired they shall obey ua as before."^ It is amusing to see 
the common law of distress introduced upon thia gigantic 
scale ; and the capture of the king's caatles treated as analo- 
gous to impounding a neighbor's horse for breaking fences. 

A very curious illustration of this feudal principle is found 
in the conduct of William earl of Pembroke, one of the 
greatest names in our ancient history, towards Henry HI. 
The king had defied him, which waa tantamount to a declare 
tion of war ; alleging that he had made an inroad upon the 
royal dommns. Pembroke maintained that he was not the 
a^ressor, that the king had denied him justice, and been the 
first to invade his territory ; oa which account he had thought 
himself absolved from his homage, and at liberty to use force 
against the malignity of the royal advisers. "Nor would it 
be for the king's honor," the earl adds, " that I should subroit 
to his will against reason, whereby I should rather do wrong 
to him and to that justice which he is bound to administer 
towards his people ; and I should give an ill example to all 
men in deserting justice and light in compliance with his 
mistaken will. For this would show that I loved my wordly 
wealth better than justice." These words, with whatever 
dignity expressed, it may be objected, prove only the disposi- 
tion of an angry and revolted earb But even Henry fully 
admitted the right of taking arms against himself if he had 
meditated his vassal's destruction, and disputed only the ap- 
plication of this maxim to the earl of Pembroke.' 

These feudal notions, which placed the moral obligation of 
allegiance' very low, acting under a weighty pressure from 
the real strength of the crown, were fevorable to constitu- 
tional liberty. The great vassals of France and Germany 
aimed at living independently on their fiefa, with no further 
concern for the rest than as useful allies having a common 
interest against the erown. But in England, as there was no 
prospect of tbrowii^ off subjection, the barons endeavored 
only to lighten its burden, fixing limits to prerogative by 
law, and securing their observation by parliamentary remon- 
strances or by dint of arms. Hence, as all rebelhons in 
England were directed only to coerce the government, or at 
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the Utmost to change the succession of the crown, without 
the smallest tendency to aeparation, they did not impair the 
national strength nor destroy the character of Jhe constitu- 
tion. In all these contentions it is remarkable that the 
people and clergy sided witi the nohlos against the throne. 
No individuals are so popular with the monkish annalists, 
who speak tiie language of the populace, as Simon earl of 
Leicester, Thomas earl of Lancaster, and Thomas duke of 
Gloucester, all turbulent opposers of the royal authority, and 
prohably Utile deserving of their panegyrics. Very few 
English historians of the middle agea are advocates of pre- 
rogative. This may be ascribed both to the equality of our 
laws and to the interest which the aristocracy found in court- 
ing popular favor, when committed agsunst so formidable an 
adversary as the king. And even now, when the stream 
that once was hurried along gullies and dashed down preci- 
pices hardly betrays upon its broad and tranquil bosom the 
motion that actuates it, it must still be accounted a singular 
happiness of our constitution that, all ranks graduating har- 
moniously into one another, the interests of peers and com- 
moners are radically interwoven ; each in a certain sense 
distinguishable, hut not balanced like opposite weights, not 
separated like discordant fluids, not to be secured by inso- 
lence or jealousy, but by mutual adherence and rociprocal 



From the time of Edward L the feudal system, and all the 
influendo feelings connected with it declined very rapidly, 
which (ta But what the nobility lost in the number of their 
ci^imerB military tenants was in some degree compensated 
mwiiw" ^y ""^ ^**''*' **^ manners. The higher class of 
them, who took the chief share in public affairs, 
were exceedingly opulent ; and their mode of life gave wealth 
an incredibly greater efBcacy than it possesses at present. 
Gtentlemen of large estates and good famiUes who had at- 
tached themselves to these great peers, who bore offices 
which we should call menial in their households, and sent 
their children thither for education, were of course ready to 
follow their banner in rising, without much inquiry into the 
cause. Still less would the vast body of tenants and their 
retainers, who were fed at the castle in time of peace, refuse 
to carry their pikes and staves into the field of battle. Many 
devices were used to preserve this ai'istocratic influence 
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which riches and ancestry of themselves rendereiJ so formi- 
dable. Such was the maintenance of suits, or confederacies 
for the purpose of supporting each other's daims in htigalion, 
which was the subject of frequent complaints in pariiamen^ 
and gave rise to several prohibitory statutes. By help of 
such confederacies parties were enabled to make violent en- 
tries upon the lands they claimed, which the law itself could 
hardly he said to discourage.^ Evea proceedings in courts 
of justice were often liable to intimidation and influence.' A 
practice much allied to confederacies of maintenance, though 
ostensibly more harmless, was that of giving liveries to all 
ret£unera of a noble family ; but it had an obvious tendency 
to preserve that spirit of factious attachments and animosiiies 
which it is the general policy of a wise government to disM- 
pate. From the first year of BJchard II, we find continual 
mention of this custom, with many legal provisions against 
it^ but it was never abolished till the reign of Henry VII.* 

These associations under powerfiil chiefs were only inci- 
dentally beneficial as they tended to withstand the p^vaicdt 
abuses of prerogative. In Iheir more usual course hauia of 
they were designed lo thwart the legitimate exer- ™^ "*■ 
cise of the klcg's government in the administration of the 
laws. All Europe ^vas a scene of intestine anarchy during 

1 If a min wss HiBaeised of his land, HOmetmiH OTenw&l iy armed Diitl,-3, 
aslMt, blmaelC irithout course of lax. 
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the middle ages ; and though England was far less exposed 
to the scourge of private war than moat nations oa the conli- 
nenl, we should find, could we recover the local annals of 
every country, such an accumulation of petty rapiuc and 
tumult as would almost alienate us from the liberty which 
served to engender it. This was the common tenor of man- 
ners, sometimes so much aggravated as to find a place in 
general history,^ more often attested by records during tlie 
three centuries that the house of Planlagenet sat on the 
flirone. Disseizin, or forcible dispossession of freeholds, 
makes one of Ihe most considerable articles in our law 
boots.^ Highway robbery was from the earliest times a sort 
of national crime. Capital punishments, (hough very fre- 
quent, made little impression on a bold and a hcentious 
crew, who had at least the sympathy of those who had 
nothing to lose on their side, and liattering prospecte of im- 
punity. We know how long the outlaws of Sherwood lived 
in tradition — men who, like some of their betters, have 
been permitted to redeem by a few acts of generosity the 
just ignominy of extensive crimes. These, indeed, were the 
heroes of vulgar applause ; but when such a judge as Sir 
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John Forfescue could exult tliat more Euglishmen were 
hanged for robbery in one year than Frencli in seven, and 
that, " if aD Englishman be poor, and see another having 
riches whicli may be taken from him by might, he will not 
spare to do so," ^ it may be perceived how thoroughly these 
sentiments had pervaded the public mind. 

Such robbers, I have said, had flattering prospects of im- 
punity. Besides the general want of communication, which 
made one who had (led from his own neighborhood tolerably 
secure, they had the advantage of extensive forests to facili 
tate their depredations and prevent detection. When out 
lawed or brought to trial, the worst offenders could frequently 
purchase charters of pardon, which defeated justice in the 
moment of her blow.^ Nor were the nobility ashamed to 
patronize men guilty of every crime. Several proofs of this 
occur m the rolls. Thus, for example, in the 22d of Edward 
III., the commons pray that, " whereas il is notorious how 
robbers and malefactors infest the country, the king would 
cliarge the great men of the land that none such be main- 
tained by them, privily or openly, but that they lend assist- 
ance to arrest and take such ill doers."° 

1 Diaferanoe brtweeu an Absolute and hsd done befOre but conoedine bdiub 
Umited Monarchy, p. BB. ~....i=.i„.,. ji, i,'„ ji,, .u°_ _i_. 
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It is perhaps the most meritorious part of Edward I.'s 
government that he bent all his power to restrain these 
breaches of lranquii]itj. One of his salutary provisions is 
still in constant use, the statute of coroners. Another, more 
extensive, and, though partly obsolete, the foundation of 
modem laws, is the statute of Winton, which, reciting that 
"from day to day robberies, murders, burnings, and theft he 
more often used tlian they have been heretofore, and felons 
cannot be attainted by the oati of jurors which had rather 
suffer robberies on strangers to pass without punishment 
than indite the offenders, of whom great pait be people of 
the same country, or at least, if the offenders be of another 
cowntry, the receivers be of places near," enacts that hue 
and cry shall be made upon the coromission of a robbery, 
and that the hundred shall remain answerable for the damage 
nnlesB the felons be brought to justice. It may be inferred 
from fhia provision that the ancient law of frank-pledge, 
though retained longer in form, had lost its efficiency. By 
the same act, no stranger or suspicious person was to loi^c 
even in the suburbs of towns ; (he gates were to he kept 
locked from sunset to sunrising ; every host to he answerable 
for his guest ; the highways to be cleared of trees and mider- 
wood for two hundred feet on each side ; and every man to 
keep arms according to his substance in readiness to follow 
the sheriff on hue and cry raised after felons.^ The last 
provision indicates that the robbers plundered the country in 
formidable bands. One of these, in a subsequent part of 
Edward's reign, burned the town of Boston during a fair, 
and obtained a vast booty, though their leader had the ill 
fortune not to escape the gaUows. 

The preservation of order throughout the country was 
originally intrusted not only to the sheriff, coroner, and con- 
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slables, but to certain niagiatrates called conservators of the 
peace. Tiiese, in conformity to the democratic character of 
our Saxon government, were elected by the freeholders in 
tKeir county court.^ But Edward I. issued commissiona to 
carry into effect the statute of Winton ; and from the begin- 
ning of Edward III.'s reign the appointment of conservators 
was vested in the crown, their authority gradually enlarged 
by a series of statutes, and their titles changed lo that of 
justices. They were empowered to imprison and punish all 
rioters and other offenders, and such as they should find by 
indictment or suspicion lo be reputed thieves or vagabonds, 
and to lake sureties for good behavior from persons of evil 
fame.^ Such a jurisdiction was hardly more arbitrary than, 
in a free and civilized age, it has been thought fit to vest in 
magistrates; but it was ill endured by a people who placed 
their notions of liberty in peraonal exemption from restraint 
rather than any political theory. An act having been passed 
(2 E. II. Stat. 2, e. 6), in consequence of unusual riots and 
outrages, enabling magistrates to commit the ringleaders of 
tumultuary assemblies without waiting for legal process till 
the nest arrival of justices of jail delivery, the conunona 
petitioned next year against this "horrible grievous ordi- 
nance," by which " every freeman in the kingdom would be 
in bondage to these justices," contrary to the great charter, 
and to many slatufes, which forbid any man to be taken 
without due course of hiw.' So sensitive was their jealousy 
of arbitrary imprisonment, that they preferred enduring riot 
and robbery to chastising them by any means that might 
afford a precedent to oppression, or weaken men's reverence 
for Magna Charta. 

There are two subjecCa remaining to which this retrospect 
of Ihe state of manners naturally leads us, and which I would 
not pass unnoticed, though not perhaps absolutely essential to 
a constitutional history; because tliey tend in a very mate- 
rial degree to illustrate the progress of society, with which 
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dvil liberty and regular government are closely connecl«d, 
These are, first, the servitude or villenage of the peasantry, 
and their gradual emancipation from that cdndition; and, 
secondly, the continual increase of commercial intercourse 
with fordgn countries. But as the latter topic will fall more 
conveniently into the next part of this work, I shall postpone 
its consideration for the present. 

In a former passage, I have remarked of the Anglo-Saxon 
„.. ceorls that neither their situation nor that of their 

of th?*° descendants for the earlier reigns after the Con- 
iMnstare qnest appears to have heen mere servitude. But 
md giaduii from the time of Henry II., as we learn from 
fiuocuon, Q]an-^.ii^ ti,e viUein, so called, was absolutely de- 
pendent upon his lord's wiU, compelled to unlimited services, 
and destitute of property, not only in the land he lield for his 
miuntenance, but in his own acquisitions.' If a villein pur- 
chased or inherited land, the lord might seize it j if he accu- 
mulated stock, its possession was equally precarious. Against 
his lord he had no right of action ; because his indemnity 
in damages, if he could have recovered any, might have 
been immediately taken away. If he fled from his loi-d'a 
service, or from the land whidi he held, a writ issued de na- 
tivitate probanda, and the master recovered his fugitive by 
law. His children were bom to the same state of sei-vitude ; 
and, contrary lo the rule of the civil law, where one parent 
was free and the other in viilenage, the offspring followed 
their father's condition.' 

This was certainly a severe lot ; yet there are circum- 
stances which materially distinguish it from slavery. The 
condition of villenage, at least in later times, was perfectly 

laianvil, 1- »■ 0-5- ward IV. as irn instauco of the bias which 

' Accordii^ lo Bracton, the bBSlaril of tha Judges shoned in fevor of peraonal 
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tranalaUon of GlanTll. p. 109. Hut Ut- of hfs oeeupation ! legem teme iinasl 
tletou iBji down an opposite doctrine, niUrua amittit. GlMivll,l.T.o.a. This 
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relative ; it formed no distinct order in the political econ- 
omy. No man was a villein in the eye of law, unless his 
master claimed him ; to all others he was a freeman, and 
might acquire, dispose of, or sue for property without impedi- 
ment. Hence Sir E. Coke argues that villeins are included 
in the 29tli article of Magna Charfa : " No freeman snail be 
disseized nor imprisoned." ^ For mm^er, rape, or mutilation 
of his villein, tie lord was indictable at the king's suit; 
though not for assault or imprisonment, which were within 
the sphere of his seignorial authority.* 

This class was distinguished into villeins regardant, who 
had been attached from time immemorial to a cert^n manor, 
and villeins in gross, where such territorial prescription had 
never existed, or had been broken. In the condition of these, 
whatever has be«n said by some writers, I can find no man- 
ner of difference ; the distinction was merely technical, and 
affected only the mode of pleading. ' The term in gross is 
appropriated in our legal language to property held absolutely 
and without reference to any other. '!nius it is applied to 
rights of advowson or of common, when possessed simply 
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and not as inddent to any particular lands. And there can 
be no doubt that it was used in the same sense for the posses- 
sion of a villein.^ But there was a class of persons, some- 
times inaccurately, confounded with villeins, whom it is more 
important to separate. Villenage had a double sense, as it 
related to persons or to lands. As all men wero free or vil- 
leins, so all lands were held by a free or villein tenure. As 
a villein might bo enfeoffed of freeholds, though they lay at 
the mercy of his lord, so a freeman might hold tenements in 
villen^e. In this case his pei-sonal liberty subsisted along 
with the burdens of territorial servitude. He was bound to 
arbitrary service at the will of the lord, and he might by the 
same will be at any moment dispossessed ; for such was the 
condition of his tenure. But his chattels were secure from 
seizure, his person irom injury, and he might leave the land 
whenever he pleased. ' 

From so disadvantageous a condition as this of villenage it 
may cause some surprise that the peasantry of England 
should have ever emei^ed. The law incapacitating a villein 
from acquiring property, placed, one would ima^ne, an 
insurmountable barrier in the way of his enfranchisement. 
It followed from thence, and is positively said by Glanvil, 
that a villein could not buy his freedom, because tie price 
he tendered would already belong to his lord. ° And even 
in the case of free tenants in viUenage it is not easy to 
compi-ehend how their uncertain and unbounded services 
could ever pass into slight pecuniary commutations ; much 
less how they could come to maintain themselves in their 
lands and mock the lord with a nominal tenure, according to 
the custom of the manor. 

This, like many others relating to the progress of society, 
is a very obscure inquiry. We can ti-ace the pedigree of 
princes, fill up the catalogue of towns besieged and provinces 
desolated, describe even the whole pageantry of coronations 
eai festivals, but we cannot recover the genuine history of 
mankind. It has passed away with slight and partial notice 
by contemporary writers ; and our most patient industry can 
hardly at present put together enough of the fragments fo 
surest a tolerably clear representation of ancient manners 

1 [HOTI XIV-l 

« Braeton, 1, tl. 0. 8 i l.U. c. 2i; I.itHeton, seel. 172. 
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and social life. I cannot profess to undertake what would 
require a command of books as well as leisure beyond my 
react ; but the following observations may tend a little to 
illustrate our immediate subject, the gradual extinction of 
yillenage. 

Jf we take what may be considered as the simplest case, 
that of a manor divided into demesne lands of the lord's 
occupation and those in the tenure of his villeins, performing 
all tlie services of agriculture for him, it is obvious that his 
interest was to maintain just so many of these as his estate 
required for its enltivation. Land, the cheapest of articles, 
was the price of their labor ; and though the law did not 
compel him to pay this or any other price, yet necessity, 
repairing in some degree the law's injustice, made those 
pretty secure of food and dwellings who were to give the 
strength of their arms for his advantage. But in course of 
time, as alienations of small parcels of manors to free tenants 
came to prevail, the proprietors of land were placed in a 
new situation relatively to its cultivators. The tenements 
in villenage, whether by law or usage, were never separated 
fL-om tlie lordship, while its domain was reduced to a smaller 
extent through subinfeudations, sales, or demises for valuable 
rent. Tlie purchasers under these alienations had occasion for 
laborers ; and these would be free servants in respect of 
such employers, though in villenage to tlieir ori^nal lord. 
As he demanded less of their labor, through the diminution 
of his domain, they had more to spare for other masters ; 
and retaining the character of viOeins and the lands they 
held by that tenure, became hired laborers in husbandry for 
the greater part of the year. It is true that all their earn- 
ings were at the lord's disposal, and that he might have 
made a profit of their labor when he ceased to require it for 
his own land. But this, which the rapacity of more com- 
mercial times would have instantly suggested, might escape 
a feudal superior, who, wealthy beyond his wants, and 
guarded by the haughtiness of ancestry against the desire of 
such pitiful gains, was better pleased to win the aflection of 
his dependants than to improve his fortune at their expense. 

The services of villenage were gradually rendered less 
onerous and uueertiun. Those of husbandry, indeed, are 
naturally uniform, and might be anticipated with no small 
exactness. Lords of generous tempers granted indulgences 
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which were either iuteiided to be or readily became per- 
petual. And thu9, in the time of Edward I,, we find the 
tenants in some manors bound ooly to stated services, as re- 
corded in the lord's book.' Some of these, perhaps, might 
be villeins by blood; but free tenants in villenage were still 
more likely to ohtaia this precision in their services; and 
from claiming a customary right to be entered in the court- 
roll upon the same terms as their predecessors, prevailed at 
length to get copies of it for their security.' Proofs of this 
remarkable trawiformation from tenants in villenage to copy- 
holders are found m the reign of Henry III. I do not 
know, howevpr, that they were protected, at so early an 
epoch, in the po—e^-ion of their estates. But it is said in 
the Yeai book of the 42d of Edward IIL to be " admitted 
for clear law, that, if the customary tenant or copyholder 
does not perform his services, the lord may seize his land as 
forfeited."* It seems implied herein, that, so long as the 
copyholder did continue to perform the regular stipulations 
of his tenure, the lord was not at liberty to divest him of his 
estate; and this is aaiA to be confirmed by a passage in 
Britton, which has escaped my search; though Littleton 
intimates that copyholders could have no remedy against 
their lord.* However, in the reign of Edward IV. this was 
put out of doubt by the judges, who permitted the copyholder 
to bring his action of trespass against the lord for iHsposses 

While some of the more fortunate villeins crept up into 

lDiigdale'BWarw1(!kBhlre,BpaaBdeii's aetsnnlnata serrima of labof for the 
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property as well as freedom under the name of copyholders, 
the gi-eafer part enfranchised themgelyes in a different man- 
ner. The law, which ti-eated them so harshly, did not take 
away the means of escape ; nor was this a matter of diffi- 
culty in such a country as England. To this, indeed, the 
unequal progression of agriculture and population in different 
counties would have naturally contributed. Men emigrated, 
as they always must, in search of cheapness or employment, 
acconing to the tide of human necessities. But the villein, 
who had no additional motive to urge his steps away from 
his naUve place, might well hope to he forgotten or undis- 
covered when he breathed a freer air, and engaged his vol- 
untary lahor to a distant mastor. The lord had indeed an 
action against him ; but there was so little communication 
between remote parts of the country, that it might be deemed 
his fault or singular ill-fortune if he were compelled to defend 
himself Even in that case the law inclined to fevor him; 
and so many obstacles were thrown in the way of these suits 
to reclaim fugitive villeins, that they could not have operated 
materially to retard their general enfranchisement.^ In one 
case, indeed, that of unmolested residence for a year and a 
day within a walled city or borough, the villein became free, 
and the lord was absolutely barred of his remedy. This 
provision is contained even in the laws of William the Con- 
queror, as contained in Hoveden, and, if it be not an inter 
polation, may be supposed to have had a view to strengthei 
the population of those places which were designed for gar 
risons. This law, whether of Wilham or not, is unequivo- 
cally mentioned by Glanvil.* Nor was it a mere letter. 
According to a record in the sixth of Edward 11., Sir John 
Clavenng sued eighteen villeins of his manor of Cossey, for 
withdrawing themselve,s therefrom with their chattels ; where- 
upon a writ was directed to them ; but six of the numbe* 
claimed to be freemen, alleging the Conqueror's charter, and 
offering to prove that they had lived in Norwich, paying scot 
and loi, about thirty years ; which claim was admitted.* 
By such means a large proportion of the peasantry before 

' See tha ruloa of pleading and evi- a BlomefioM'B Norfolk, vol. i, p. 867. 
(lence in questions ot villonago fglly I know rot how Sir this priviJogo ™s 
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tlie middle of the fourleentli century had become hired la- 
borers instead of villeins. We first hear of them on a grand 
scale in an ordinance made by Edward III. in the twenty- 
third year of hia reign. This was just after fhe dreadful pes- 
tilence of 1348, and it recites that, the number of workmen 
and servants having beeu greatly reduced by that calamity, 
the remainder demaoded excessive wages from fLeir e~ 



_ _ Such aa enhancement in die price of labor, 

though founded exactly on the same prindples aa regulate 
the value of any olher commodity, is too frequently treated aa 
a sort of crime by lawgivers, who seem to grudge the poor 
that transient melioration of their lot which the progress of 
population, or other analogous circumstances, will, without 
any interference, very rapidly take away. This ordinance 
therefore enacts that every man in England, of whatever con- 
dition, bond or free, of able body, and within sixty years of 
age, not living of hia own, nor by any trade, shall be obliged, 
when required, to serve any master who is willing to hire him 
at such wages as were usually paid three years since, or for 
some time preceding; provided that the lords of villeins or ten- 
ants in villenage shall have the preference of their labor, so 
that they relain no more than shall be necessary for them. 
More than these old wages is strictly forbidden to be offered, 
as well as demanded. No one is permitted, under color of 
charity, to give alms to a beggar. And, lo make some com- 
pensation to the inferior classes for these severities, a clause 
is inserted, as wise, just, and practicable aa the rest, for the 
sale of provisions at reasonable prices.^ 

This ordinance met with so littie regard that a statute was 
made in parliament two years after, fixing the w^es of all 
artificers and husbandmen, wifh regard to the nature and sea- 
son of their labor. From this time it became a frequent 
complaint of the commons Ihat the statute of laborers was 
not kept. The king had in this case, probably, no other rea- 
son for leaving their grievance nnredresssed than his inability 
to change the order of Providence. A silent alteration had 
been wrought in the condifion and character of the lower 
classes during fhe reign of Edward IIL This was the effect 
of increased knowledge and refinement, which had been mak- 
ing a considerable progress for full half a century, though they 
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did uot readily permeate the cold region of poverty and igno- 
rance. It was nafiiral that the country people, or uplaudish 
folk, as they were called, stould repine at the exclusion from 
that enjoyment of competence, and security for the fruits of 
their labor, which the inhabitants of towns so fully possessed. 
The foui-teeath century was, in many pai-fa of Europe, the age 
when a sense of political servitude was most keenly felt. 
Thus the insurrection of the Jacquerie in France about the 
year 185S had the same character, and resulted in a great 
measure from the same causes, as that of the English peasants 
in 1382. And we may account in a similar manner for the 
democraticai tone of the French and Flemish cities, and for 
the prevalence of a spirit of liberty in Germany and Switzer- 
land.' 

I do not know whether we should attribute part of this 
revolutionary concussion io the preaching of "Wicliffc's disci- 
ples, or look upon both one and the other as phenomena he- 
longing to that particular epoch in the progress of society. 
New principles, both as to civil rule and religion, broke sud- 
denly upon the uneducated mind, to render it bold, presiunp- 
tuous, and turbulent. But at least I make little doubt that 
the dislike of ecclesiastical power, which spread so rapidly 
among tlie people at this season, connected itself with a spirit 
of insubordination and an intolerance of political subjection. 
Both were nourished by the same teachers, the lower secular 
dei^ ; and however distinct we may think a religious ref- 
ormation from a civil anarchy, there was a good deal com- 
mon in the language by which the populace were inflamed to 
either one or the other. Even tho scriptural moralities which 
were then exhibited, and which became the foundation of our 
theatre, afforded fuel to the spirit of sedition. The common 
original and common destination of mankind, with every 
other lesson of equality which religion supplies to humble or 
to console, were displayed with coarse and glaring features in 
these representations. The familiarity of such ideas has dead- 
ened their effects upon our nunds j but when a rude peasant, 
surprisingly destitute of religious instruction during that cor- 
rupt age of the chm'ch, was led at once to these impressive 
truths, we cannot be astonished at the intoxication of mind 
they produced.^ 

1 tNcTE XV.] nral probBbllitieB th&n testimonj In u- 

: I hixs been more inllueiLCed b; Dsl- crlblng tbia efi^C to WicMa'B lauoVB- 
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Though I believe that, compared at least with fie aris- 
tocracy of other countries, the English lords were guilty of 
very little cruelty or injustice, yet there were circumatancea 
belon^ng to that period which might tempt them to deal more 
hardly than before with their peasantry. The fourteenth 
century was an age of greater magnificence than those which 
had preceded, in dress, in ceremonies, in buildings ; foreign 
luxuries were known enough to excite an eager demand 
among the higher ranks, and yet so scarce as to yield inordi- 
nate prices ; while the landholders were, on the other hand, 
impoverished by heavy and unceasing taxation. Hence it is 
probable that avarice, as commonly happens, had given birth 
to oppression j and if the gentry, as I am inclined to believe, 
had become more attentive to agricultural improvements, it 
is reasonable to conjecture that those whose tenure obliged 
them to unlimited services of husbandry were more harassed 
than under their wealthy and indolent masters in preceding 

The storm that almost swept away all bulwarks of civil 
ized and regular society seems to have been long in collects 
ing itself. Perhaps a more sagacious legislature might have 
contrived to disperse it; but (he commons only presented 
complaints of the refractoriness with which villeins and ten- 
ants in villenage rendered their due services ; ' and the exi- 
gencies of government led to the fatal poll-tax of a groat, 
which was the proximate cause of the insurrection. By the 
demands of Ihese rioters we perceive that territorial servitude 
was far from extinct ; but it should not be hastily concluded 
that they were all personal villeins, for a large proportion 
were Kentish-men, to whom that condition could not have 
applied; it being a good bar to a writ de nativitate probands, 
that the party's father was born in the county of Kent.'' 

After this ft-emendous rebellion it might be expected that 

diced witueaaes BgaiDst Mm. Scranil of by Walsingbsm.p. 275, deriJesilsMgu- 
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the legislature would use little indulgence towards the lower 
commons. Such unhappy tumults are doubly mischievous, 
not more from the immediate calamities that attend them 
than from the fear and hatred of the people which they 
generate in the elevated classes. The general charter of 
mauumission extorted from the king by the rioters of Black- 
heath was annulled by proclamation to the sheriffs,' and this 
revocation approved by the lords and commons in parlia- 
ment ; who added, as was very true, that such enfranchise- 
ment could not be made without their consent; "which they 
would never g^ve to save themselves from perishing all togeth- 
er in one day." ^ Riots were turned into treason by a law of 
the same parliament.* By a very harsh statute in the 12th 
of Richai-d II. no servant or laborer could depart, even at 
the expiration of his service, from the hundred in which he 
lived without permission under the king's seal; nor might 
any who had been bred to husbandry till twelve years old 
exercise any other calling.* A few years afterwards the 
commons petitioned that villeins might not put their children 
to school in order to advance them by the church; "and 
this for the honor of all the freemen of the kingdom." In 
the same parliament they complained that villeins fly to 
cities and boroughs, whence their masters cannot recover 
them ; and, if they attempt it, are hindei-ed by the people ; 
and prayed that the lords might seize their villeins in such 
places without regard to the franchises thereof But on 
both these petitions the king put in a negative.' 

From henceforward we find little notice taken of villenage 
in parliamentary records, and there seems to have been a 
rapid tendency to its entire abolition. But the flfteenth 
century is barren of materials ; and we can only infer that, 
as the same causes which in Edward IH.'s time had con- 
verted a large portion of the peasantry into free laborers still 
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continued to operate, they must silently have extinguished 
the whole system of personal and territorial servitude. The 
latter, indeed, was essentially changed hy the establishment 
of the law of copyhold. 

I caDcot presume to conjecture in what degree voluntary 
manumission is to he reckoned among the means that con- 
tributed to the abolition of villenage. Charters of enfran- 
chisement were very common upon ^e continent. They may 
perhaps have been less so in England. Indeed the statute de 
donis must have operated very injuriously to prevent the 
enfranchisement of villeins regfu^nt, who were entailed along 
with the land, Inslances, however, occur from time to time, 
and we cannot expect to discover many. One appears as 
early as the fifteenth year of Henry HI., who grants to all 
persons bom or to be born within his village of Contishall, 
that they shall be free from all villenage in body and blood, 
paying an sid of twenty shillings to knight the king's eldest 
son, and six shillings a year as a quit rent,^ So in the twelfth 
of Edward III. cerfainof the king's villeins are enfranchised 
on payment of a flne.^ In strictness of law, a fine from the 
villein for the sake of enfranchisement was nugatory, since 
all he could possess was ah-eady at his lord's disposal. But 
custom and equity might easily introduce different maxims ; 
and it was plaanly for the lord's interest to encourage his 
tenants in the acquisition of money to redeem themselves, 
rather than to quench the exertions of their industry by availing 
himself of an extreme right. Deeds of enfranchisement 
occur in the reigns of Mary and Elizabeth f and perhaps a 
commission of the latter princess in 1574, directing the 
enfi-anchiaement of lier bondmen and bondwomen on certain 
manors upon payment of a fine, is the last unequivocal testi- 
mony to the existence of villenage ; ' though it is highly 
probable that it existed in remote parts of the country some 
time longer.' 

1 Blomefisld'B IfortOllt, toI. lii. p. 571. Chglniera, in bis Caledonia., hsa brought 
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From lliis general view of the Engiist constitulion, as 
it stood about the time of Henry VI., we must Eeign of 
turn our eyes to the political revolutions which H™rj vi. 
clouded the latter years of his reign. The minority of 
this prince, notwithstanding the vices and dissensions of hi;i 
court and the inglorious discomfiture of our arms in France, 
was not perhaps a calamitous period. The country grew 
more wealthy ; the law was, on the whole, better observed ■ 
the power of parliament more complete and effectual thai 
in preceding times. But Henry's weakness of underslanduig, 
becoming evident as he reached manhood, rendered his reign 
a perpetual minority. His marriage with a princess of strong 
mind, but ambitious and vindictive, rather tended to weaken 
the government and to accelerate his downfall ; a certain rev- 
erence that had been paid to the gentleness of the king's 
disposition being overcome by her unpopularity. By degrees 
Henry's natural feebleness degenerated almost into fatuity ; 
and this unhappy condition seems to have overtaken him 
nearly about the time when it became an arduous task to with- 
stand the assault in preparation against his government. 
This may properly introduce a great constitutional subject, to 
which some peculiar circumstances of our own ^e have im- 
periously directed the consideration of parliament. Though 
the proceedings of 1788 and 1810 are undoubtedly prece- 
dents of tar more authority than any that can be derived 
ftom our andent history, yet, as the seal of the legislature 
has not yet been set upon this controversy, it is not perhaps 
altogether beyond the possibility of future discussion; and at 
least it cannot be uninteresting to look back on those parallel 
or analt^us cases by which the deliberations of parliament 
upon the question of regency were guided. 

While the kingn of England ret^ned their continental do- 
minions, and were engaged in the wars to which Hiatoncni 
those gave birth, they were of course frequently i°aWM(f 
absent trom this country. Upon such occasions "^"""^ ■ 
die administration seems at first to have devolved of&cially 
on the justidaty, as chief servant of the crown. But Henry 
lU. began the practice of appointing lieutenants, or guar- 

TloBa, dmeVEr, (hat judBOieiit -ma lo bj Bome peraoos n proof of 1^ pedan- 
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dians of the realm (custodes regiii), as ihsy were 
abSnla of" more usually termed, by way of temporary sub- 
Bm^^'° stitutes. They were usually nominated by the 
' liing without consent of parlianient ; and their of- 
fice carried with it the right of exercising all the preroga- 
tives of the crown. It was of course determined by the 
king's return ; and a distinct statute was necessary in the 
reign of Henry V. to provide that a parliament called by 
the guardian of the reahn during the king's absence should 
not be dissolved by that event.^ The most remarkable cir- 
cumstance attending those lieutenancies was that they were 
sometimes conferred on the heir apparent during his infancy. 
The Black Prince, then duke of Cornwall, was left guardian 
of (he realm in 1339, when he was but ten years old;' 
and Eicbard his son, when still younger, in 1372, during Ed- 
ward ni.'s last eipedilton into France." 

These do not however bear a very close analogy to regen- 
des in the stricter sense, or substitutions during the natural 
incapadty of the sovereign. Of such there had been several 
Bt the instances before it became necessary to supply the 

acooesionof dcfldcncy arising from Henry's derangement. 1. 
Henrj ui. ; ^j. ^^^ ieaib of Joho, William earl of Pembroke 
assumed Ihe title of rector regis et regni, with the consent of 
the loyal barons who had just pi'oclaimed the young king, 
and probably conducted the government in a great measure 
by their advice.* But the circumstances were too crilica!, and 
the time is too remote, to give this precedent any material 
of Edward I. ■ weight. 2. Edward I. being in Sicily at his fa- 
' ther's death, the nobility met at the Temple church, 
as we are informed by a contemporary writer, and, after 
making a new great seal, appointed the archbishop of York, 
Edward earl of Cornwall, and the earl of Gloucester, to be 
ministei-s and guardians of the-realm ; who accoi-dingly con- 
ducted the administration in the king's name until his return.' 
It is here observable that the earl of Cornwall, though near- 
est prince of the bbod, was not supposed to enjoy any supe- 
rior title to the regency, wherein he was associated with two 
other persons. But while the crown itself was hardly ac- 

1 8 H.T._i:. 1. ' Rymer, t. Ti. p. 748. 

irerp, sii commlselouers were sppaliile^ ' Matt. Westmouast, ap. Sntdy's BiB- 
to apEn pBrUement. Bot. PaH.lBE. m. (oif of Eoglcnd, tqI. li. p. 1. 
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Itnowledgcd to be unquestionably hereditary, it would be 
strange if any notion of such a right to the regency had 
been entertained, 3. At the accession of Edward III., then 
fourteen yeara old, the parliament, which was im- of Edward 
mediately sununoned, nominated four bishops, four ^^•'• 
earls, and six barons as a standing council, at the head of 
which the earl of Lancaster seems to hare been placed, to 
advise the liing in all business of government It was an 
article in the charge of treason, or, as it was then styled, 
of accroaching royal power, against Mortimer, that he in 
termeddled in the king's household without the assent of 
this council.' They may be deemed therefore a sort of par- 
liamentary regency, though the duration of their functions 
does not seem to ho defined. 4, The proceedings of Kidmni 
at the coramenoement of the next reign are more "■- 
worthy of attention. Edward III. dying June 21, 1S77, the 
keepers of the great seal next day, in absence of the dian- 
cellor beyond sea, gave it into the young king's hands before 
his council. He immediately delivered it to the duke of Lan- 
caster, and the duke to Sir Nicholas Bode for safe custody. 
Four days afterwards the king in council delivered the seal to 
the bishop of St. David's, who afBsed it the same day to di- 
vers letters patent." Kichard was at this time ten years and 
six months old ; an age certainly very unfit for the personal 
execution of sovereign authority. Yet he was supposed ca- 
pable of reigning without the aid of a regency. This might 
be in virtue of a sort of magic ascribed by lawyers to the 
great seal, the possession of which bars all further inquiry, 
and renders any government legal. The practice of modem 
times requiring the constant exercise of the sign manual has 
made a public confession of incapacity necessary in many 
cases where it might have been concealed or overlooked in 
earlier periods of the constitution. But though no one was 
invested with the office of regent, a council of twelve was 
named by the prelates and peers at the king's coronation, 
July 16, 1877, without whose concurrence no public measure 
was to be carried into effect. I have mentioned in another 
place the modifications introduced from time to time by par 
liament, which might itself be deemed a great council of 
regency during the first years of Richard. 
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5. The next instance is at the accession of Henry "VX 
^„ ^ This prince was but nice months old at his fatlier's 
death; and whetlier from a more eyident inca- 
pacity for the conduct of govemmeDt in Lis case than in that 
of Richard II., or frorathe progress of constitutional princi- 
ples iQ the forty years elapsed since the latter's accession, far 
more regularity and deliberation were shown in supplying the 
defect in tlie executive aufhorlty. Upon the news arriving 
that Henry V. was dead, several lords spiritual and tempoi-al 
assembled, on account of the imminent necessity, in order to 
preserve peace, and provide for the exercise of officers ap- 
pertaining to the king. These peers accordingly issued com- 
missions to judges, sheriffs, escheators, and others, for various 
purposes, and writs for a new pariiament. This was opened 
by commission undei- the great seal dii-ected to tHe dulie of 
Gloucester, in the usual form, and with the king's teste.' 
Some ordinances were made in this pavli^nent by the duke 
of Gloucester as commissioner, and some in the king's name. 
The acts of the peers who had taken on themselves the ad- 
ministration, and summoned parhament, were confirmed. On 
the twenty-seventh day of its session, it is entered upon the 
roll that the king, " considering his tender age, and inability 
to direct in person the concerns of his realm, by assent of 
lords and commons, appoints the duke of Bedford, or, in his 
absence beyond sea, tfie duke of Gloucester, to be protector 
and defender of the kingdom and English chui-ch, and the 
king's chief counsellor." Letters patent were made out to 
this effect, the appointment being however expressly during 
the king's pleasure. Sixteen coundllors were named in 
parliament to assist the protector in his administration ; and 
their concun-ence was made necessary to the removal and 
appointment of officers, except some inferior patronage spe- 
cifically resei-ved to the protector. In all important business 
that sliould pass by order of council, the whole, or major 
part, were to be present ; " but if it were such matter that 
the king hath been accustomed to he counselled of, that then 
the s^d lords proceed not therein without the advice of my 
lords of Bedford or Gloucester." ' A few more councillors 
were added by the next parliament, and divers regulations 
established for their observance." 

i Bat. Pirl. toI it. p. 169. " Ibid. p. 174, 176, » IMa. p. 201 
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This arrangement was in contravention of the late king's 
testament, which had conferred the regency on the duko of 
Gloucester, in exclusion of hia elder bralher. But the na- 
ture and spirit of these proceedings will be better understood 
by a remarkable passage in a roll of a later pariiament; 
where the house of lords, in answer to a request of Glouces- 
ter that he might know what aulhority be possessed as pro- 
tector, remind him that in the first parliament of the king' 
"ye desired to have bad ye govemaunce of jis land; 
ftftermj-ng yat hit belonged unto you of lygzt, as well by ye 
mene of your birth as by ye laste wylle of ye kyng yat was 
your broyer, whorae God assoile ; alleggyng for you such 
groundes and molyves as it was yougbt to your discretion 
made for your intent ; whereupon, the lords spiritual and 
temporal assembled there in parhament, among which were 
there my lordes your uncles, the bishop of "Winchester that 
now livethj and the duke of JExeter, and your cousin the earl 
of March that be gone to God, and of Warwick, and other 
in great number that noiv live, had great and long delibera- 
tion and advice, searched precedents of the governail of the 
land in time and case semblable, when kings of this land 
have been tender of age, took also information of the laws 
of the land, of Buch persons as be notably learned therein, 
and finally found your said desire not caused nor grounded 
in precedent, nor in the law of the land; the which the king 
that dead is, in his life nor might by his last wiU nor otter- 
wise altte, diange, nor abroge, without the assent of the three 
estates, nor commit or grant to any person governance or 
rale of this land longer than he lived ; but on that other 
behalf the said lords found your said desire not according 
with the laws of fiiis land, and against the right and fredome 
of the estates of the same land. Howe were it that it be 
not thought that any such thing wittingly proceeded of your 
intent ; and nevertheless to keep peace and tranquillity, and 
to the intent to ease and appease you, it wea advised and ap- 
pointed by authority of the king, assenting the three estates 
of tills land, that ye, in absence of my lord your brother of 

1 1 follow the orthogiaphj- of tin roll, eoniecture. The uaual irresala-ritj of 
vhlch I hope nlll noC he iDCDnvcnifni anciont spelling is horilly Ii:IBdFnt to 
to the reader. Whj this ortliography, soi^ount at Buch TOtiatloM ; latifthsta 
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I, should be chief of the king's council, and deTised 
unto you a name different from other oounseilora, not the 
name of tutor, lieutenant, goyernor, nor of regent, nor no 
name that should import authority of governance of the 
land, but the name of protector and defensor, which import- 
eth a personal duty of atfendanee to the actual defence of 
the land, as well against enemies oiitward, if caae required, 
as against rebek inward, if any were, that God forbids 
granting you therewith certain power, liie whicli is specified 
and contained in an act of the said parliament, to endure as 
long as it liked the king. In the which, if the intent of the 
said eafatea had been that ye more power and authority 
iJiould have had, more should have been expressed therein ; 
to the which appointment, ordinance, and act, ye then agreed 
you as for your person, making nevertheless protestation that 
it was not your intent in any wise to deroge or do prejudice 
unto my lord your brother of Bedford by your said agree- 
ment, as toward any right that he would pretend or claim in 
the govemiuice of this land ; and as toward any pre-emi- 
nence that you might have or belong unto you as chief of 
council, it is plainly declared in the said act and artides, sub- 
scribed by my said lord of Bedford, by yourself and the 
other lords of the council. But as in parliament to which 
ye be called upon your laith and ligeance aa duke of Gloces- 
tor, as other lorHs be, and not otherwise, we know no power 
nor authority that ye have, other than ye as duke of Gloces- 
ter should have, the king being in parliament, at years of 
meat discretion: We marvaUing with all our hearts that, 
considering the open declaration of the authority and power 
belonging to my lord of Bedford and to you in his ateence, 
and also to the king's council subscribed purely and simply 
by my s£ud lord of Bedford and by you, that you should in 
any wise be stirred or moved not to content yon therewith op 
to pretend you any other: Namely, considering that the 
king, blessed be our Lord, is, sith the time of the said power 
granted unto you, far gone and grown in peraon, in wit, and 
understanding, and like with the grace of God to occupy his 
own royal power within tew years : and forasmuch consider- 
ing the things and causes abovesaid, and other many that 
long were to write. We lords aforesaid pray, exhort, and 
require you to content you with the power abovesaid and 
deoJai-ed, of the which my lord your brother of Bedford, the 
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king's eldest uncle, contented liim : and that ye none larger 
power desire, will, nor use; giving you this that is aboven 
written for our answer to your foresaid deitand, the which 
we will dwell and abide with, withouten YariiUice or chang- 
ing. Over this beseeching and praying you ia our most 
humble and lowly wise, and also requiring you in the king's 
name, that ye, according to the king's commandment, con- 
tained in his writ sent unto you in that behalf, come to this 
his present parhament, and intend to the good effect and 
spe^ of matters to be demesned and treted in the same, like 
as of right ye owe to do."' 

It is evident that this plMn, or rather rude address to the 
duke of Gloucester, was dictated by the prevalence of cardi- 
nal Beaufort's party in council and parliament. But the 
transactions in the former parliament are not unf^rly repre- 
sented; and, comparing them with the passage extracted 
above, we may perhaps be entitled to infer: 1. That the 
king does not possess any constitutional prerogative of ap- 
pointing a regent during die minority of his successor ; and 
2. That neither the heir presumptive, nor any other person, 
is entitled to exercise the royal prerogative during the king's 
infancy (or, by parity of reasoning, his infirmity), nor to any 
title that conveys them ; the sole right of determining the 
persons by whom, and fixing the limitations under which, the 
executive government shall be conducted in the king's name 
and behalf, devolving upon the great council of parliament. 

The expBression used in the lords' address to the dnke of 
Gloucester, relative to the young king, that he was far gone 
and grown in person, wit, and understanding, was not thrown 
out in mere flattery. In two years the party hostile lo 
Gloucester's influence had gained ground enough to abrogate 
his office of protector, leaving only the honorary title of chief 
counsellor.^ For this the king's coronation, at eight years of 
age, was thought a ftur pretence ; and undoubtedly the loss 
of that exceedingly hmited authority which had been delegated 
to the protector could not have impaired the strength of govern- 
ment. This was conducted as before by a seMsh and disunited 
council ; but tlie king's name was sufficient to legalize their 
measures, nor does any objection appear to have been made 
in parliament to such a mockery of the name of monarchy- 
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In the year 1454, the thirty-second of Henry's reign, his 
Henry's unhappy malady, transmitted perhaps from hia 
loeotaide- roaternal graadlather, assumed so decided a char- 
raoEsminit. g^jgj.(jf derangement or imbecility, that parliament 
could no longer conceal from itself the necessity of a more 
efficient ruler. This assembly, which had been continued by 
successive prorogations for nearly a year, met at Westminster 
on the 14th of February, when the session was opened by 
the duke of York, as king's commissioner, Kent, archbishop 
of Canterbury and chancellor of England, dying soon after- 
wards, it was judged proper to acquaint the king at Windsor 
by a deputation of twelve lords with Uiis and other subjects 
concerning hia goyerament. In fact, perhaps, this was a 
pretext chosen in order to ascertain his real condition. These 
peers reported to the lords' house, two days afterwards, that 
they had opened to his majesty the several articles of their 
mess^e, but " could get no answer ne sign for no prayer ne 
desire," though they repealed their endeavors at tiiree dif- 
ferent interviews. This report, with the instruction on which 
it was fonnded, was, at their prayer, entered of record in 
Duke of parliament. Upon so authentic a testimony of their 
rork made sovereign's infirmity, the peers, adjourning two 
protector. ^^^^ ^^^ solemniW- or dehberation, " elected and 
nominated Eichard duke of York to be protector and defender 
of the realm of England during the lung's pleasure." The 
duke, protesting his insufficiency, requested " that in this 
present parliament, and by authority thereof, it be enacted 
that, of yourself and of your ful and mere disposition, ye 
desire, name, and call me to the said name and charge, and 
that of any presumption of myself I take them not upon me, 
but only of the duo and humble obeisance that I owe to do 
unfo the king our most dread and sovereign lord, and to you 
the peerage of this land, in whom by the occasion of the 
infirmity of our said sovereign lord i-esteth the exercise of 
his authority, whose noble commandments I am as ready lo 
perform and obey as any of his liegemen alive, and that, at 
such time as it shall please our blessed Creator to restore hia 
most noble person to healthful disposition, it shaU like you 
so to declare and notify to his good grace." To this pro- 
testation the lords anawei-ed that, for his and their discharge, 
an act of parliament should be made conformably to that 
enacted in the liing's infancy, since Oiey were compeOed by 
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an equal necessity again to choose and name a protector and 
defender. And to the dute of York's request to be informed 
how far the power and authority of his charge should extend, 
they replied that he should be chief of the king's council, 
and " devised therefore to the said duke a name different 
from other couiBellors, not the name of tutor, lieutenant, 
goTemor, nor of regent, nor no name that shall import 
authority of governance of the land; but the said, name of 
protector and defensor;" and so forth, according to the lan- 
guage of their former address to the duke of Gloucester. 
An act was passed accordingly, constituting the duke of Tork 
pi-otector of the church and kingdom, and chief counsellor of 
the king, during the latter's pleasure; or until the prince of 
Wales should attain years of discretion, on whom the said 
dignity was immediately to devolve. The paironage of 
cerlain spiritual benefices was resei-ved to the protector 
according to the precedent of the king's minority, wUch 
parliament was resolved to foUow in every particular.* 

It may be conjectured, by the provision made in favor of 
the prince of Wales, then only two years old, that the king's 
condition was supposed to be beyond hope of restoration. 
But in about nine months he recovered sufficient speech and 
recollection to supersede the duke of York's protectorate.^ 
The succeeding transactions are matter of femiliar, though 
not, perhaps, very perspicuous history. The king was a pris- 
oner in his enemies' hands after the affair at St. Albans," 
when parliament met in July, 1455. In this session little 
was done, except renewing the strongest oaths of allegiance 
to Henry and his family. But the two houses meeting agam 
after a prorogation to November 12, during which time the 
duke of York had strengthened his party, and was appointed 
by commission the king's lieutenant to open the parliament, a 
[iroposifion was made by the commons that, " whereas the 

i Rot. Pirl. Tol, T. p. 241. s&ad ordinary ohroniolerfl. Ana tho nft. 
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king had deputed the duke of York is his commissioner to 
proceed in this parliament, it was thought hythe coramona 
that, if the king hereafter could not attend to the protection 
of the country, an able person should be appointed protector, 
to whom they might have recourse for redress of injuries; 
espedally as great disturbances had lately arisen in the west 
through the feuds of the earl of Devonshire and Lord Bon- 
vile." ^ , The archbishop of Canterbury answered for the 
lords that they wouid take into consideration what the com- 
mons had suggested. Two days afterwards the latter ap- 
peared again with a request conveyed nearly in the same 
terms. Upon their leaving the chamber, the archbishop, who 
was also chancellor, moved Ihe peers to answer what should 
be done in respect of the request of the commons ; addin" 
that "it is understood that they will not further proceed in 
matters of parliament, to the time that they have answer to 
their desire and request." This naturally ended in the re- 
appointment of the duke of York to his charge of protector. 
The commons indeed were determined to bear no delay. As 
if ignorant of what had been resolved in consequence of 
their second request, they urged it a third time, on the next 
day of meeting; and received for answer that "the king our 
said sovereign lord, by the advice and assent of his lords 
spiritual and (empoi'al being in this present parhamenf, had 
named and desired the duke of York to be protector and de- 
fensor of this land." It is worthy of notice that in these words, 
and indeed in effect, as appears by the whole transaction, the 
house of peers assumed an exclusive right of choosing the 
protector, though, in the act passed to ratify their election, 
the commons' assent, as a matter of course, is introduced. 
The last year's precedent was followed in the present instance, 
excepting a remarkable deviation ; instead of the words " dur- 
ing the king's pleasure," the duke was to hold his office " un- 
til he should be discharged of it by the lords in parliament." * 
This extraordinary clause, and the slight allegations on 
which it was thought fit to substitute a vicegerent for the 
reigning monarch, are sufficient to prove, even if the common 
historians were silent, that whatever passed as to this second 
prctei'toi'ate of tlte duke of York was altt^etber of a revolu- 
l»n*ry complexion. la the actual circumstances of mil 
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blood already spilled and the king in captivity, we may justly 
wonder that so much regard was shown to the regular forma 
and precedents of the constifution. But the duke's natural 
moderation wOi account for part of this, and the temper of 
the lords for much more. That assembly appears for the 
most part to have been faithfully attached to the house of 
Lancaster. The partisans of Richard were found in the 
commons and among the populace. Several months elapsed 
after the victory of St Albans before an attempt was thus 
made to set aside a sovereign, not laboring, so far as we know, 
under any more notorious infirmity than before. It then 
originated in (he commons, and seems to have received but 
an unwilling consent from the upper house. Even in con- 
stituting the duke of York protector over the head of Henry, 
whom all men despaired of ever seeing in a slate to face the 
dangers of such a season, the lords did not foi^et the rights 
of his son. By this latter instrument, as well as by that of 
the preceding year the duke's office was to cease upon the 
prince of Wales arriving at the age of discretion. 

But what had long been propagated in secret, soon became 
familiar to the public ear ; that the duke of York j^^^^ ^ 
laid claim to the throne. He was unquestionably York's claim 
heir genei-al of the royal line, through his moth- *° "^ """"^ 
er, Anne, daughter of Eoger Mortimer earl of March, son of 
Philippa, daughter of Lionel duke of Clarence, third son 
of Edward HI. Roger Mortimer's eldest son, Edmund, had 
been declared heir presumptive by Richard II. ; but his in- 
fancy during the revolution that placed Henry IV. on the 
throne had caused his pretensions to be passed over in si- 
lence. The new king however was induced by a jealousy 
natural to has situation to detain the earl of March in custody. 
Hemy V. restored his liberty j and, though he had certainly 
connived for a while at the conspiracy planned by his brother- 
in-law the earl of Cambridge and Lord Scrope of Masham 
to place the crown on his head, that m^nanimous prince 
gave him a free pardon, and nevei- testified any displeasui'e. 
The present duke of York was honored by Henry VI. with 
the highest trusts in France and Ireland; such as Beaufort 
and Gloucester could never have dreamed of conferring on 
him if his title to the crown had not been reckoned obsolete. 
It has been very perlinently remarked that the ciinic perpe- 
trated by Margaret and her counselbrs in the death of the 
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duke of Gloucester was tho destruction of the house of Lan- 
caster.^ From this time the duke of York, next heii' in pre- 
sumption while the king was childless, might innocently con- 
template the prospect of royalty ; and when such ideas had 
long been passing through his mind, we may judge how re- 
luctantly the birth of prince Edward, nine years after Hen- 
ry's marriage, would be admitted to disturb them. The 
queen's administraJion unpopular, careless of national inter- 
ests, and parlial to his invetorate enemy (he duke of Som- 
erset ; ' the king incapable of exciting fear or respect ; him- 
self conscious of powerful aUiances and universal favor; all 
these circumstances combined could hardly fail to nourish 
those opinions of heredifary right which he must have im- 
bibed from his in&ncy. 

The duke of York preserved through the critical season of 
rebeUion such moderation and humanity that we may pardon 
him that bias in fiivor of his own pretensions to which he 
became himself a victim, Margaret perhaps, by her san 
guinary violence in the Coventry paiUament of 1460, where 
the duke and all hia adherents were att«nted, left him not 
(he choice of remjuning a subject ■with impunity. But with 
us, who are to weigh these ancient factions in the balance of 
wisdom and justice, there should be no hesitation in decid- 
ing that the house of Lancaster were lawful sovereigns of 
England. I am, indeed, astonished that not only such his- 
torians as Carte, who wrote undisguisedly upon a Jacobite 
system, but even men of juster principles, have been inadver- 
tent enough to mention ihs right of the house of York. If 
the original consent of the nation, if three descents of the 
crown, if repeated acts of pariiament, if oaths of allegiance 
from the whole kingdom, and more particularly from those 
who now advanced a contrary pretension, if undisturbed, 
unquestioned possession during sixty years, could not secure 
the reigning family against a mere defect in their genealogy, 
when were the people to expect tranquillity? Sceptres were 
committed, and governments were instituted, for public pro- 
tection and public happiness, not certainly for the benefit of 
rulers, or for the security of particular dynasties. No prej- 
udice has less in ita favor, and none has been more fetal 
to the peace of mankind, thaa that which regards a nation 
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of subjects 88 a family's private inheritance. For, as this 
opinion induces reigning princes and tlieir courtiers to loolc 
on the people as made only to ohey them, so, when the tide of 
events has swept fliem from their thrones, it hegeta a fond 
hope of restoration, a eense of injury and of imprescriptible 
rights, which give the show of justice to fresh disturbances 
of pnblie order, and rebellions agwnst established authority. 
Even in cases of unjust conquest which are far stronger than 
any domestic revolution, time heals the injury of wounded 
independence, the forced submission to a victorious enemy ia 
changed into spontaneous allegiance to a sovereign, and the 
laws of God and nature enjoin the obedience that is chal- 
lenged by reciprocal benefits. But far more does every 
national government, however violent in its origin, become le- 
gitimate, when universally obeyed and justly exercised, the 
possession drawing after it the right ; not certainly that suc- 
cess can alter the moral character of actions, or privilege 
usurpation before the tribunal of human opinion, or in the 
pages of history, but that the recognition of a government 
by the people is the binding pledge of tlieir allegiance so long 
as its corresponding duties are fuiflJled.^ And thus the law 
of England has been held to anaes the subject's fideUty to 
the reigning monarch, by whatever title he may have ascend- 
ed the throne, and whoever else may be its cliumant.^ But 
the statute of 11th of Henry VH. c. 1, has furnished an un- 
equivocal commentary upon this principle, when, alluding to 
the condemnations and forfeitures by which those alternate 
successes of the white and red roses had almost exhausted 
the noble blood of England, it enacts that " no man for doing 
true and faithful service to the king for the time being be 
convict or attaint of high treason, nor of other offences, by 
act of parliament or otherwise." 

Though ail classes of men and all parts of England were 
divided into Mictions by this unhappy contest, yet the strength 
of the Yorkists lay in London and the ne^hhoring counties, 
and generally among the middling and lower people. And 
this is what might naturally be expected. For no- 
tions of heredifary right fake easy hold of the pop- lmcbs- 
ulace, who feel an honest sympatliy for those whom y'"?? ^* 
they consider as injured; while men of noble birth 

1 Dpoa this great queaUon the fburth " Halo's Ptess ot the Crornn. rol. 1. f. 
«MOUrffi in Sir Michael Poater's Reports 61, 101 |pilit. 17361 
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and hjgli station have a keener sense of personal duty to their 
sovereign, and of the baseness of deserting their allegiance. 
Notwithstanding the wide-spreading influence of the Nevils, 
most of the nobility were well affected (o the reigning dynas- 
ty. We have seen how reluctantly they acquiesced in the 
second proleclorate of the duke of York after the battle of 
St. Albans. Thivty-two temporal peers took an oath of feal- 
ty to Henry and his issue in the Coventry parliament of 1460, 
which attainted the duke of York sad tiie earls of Warwick 
and Salisbury.^ And in the memorable circumstances of the 
duke's claini personally made in parliament, it seems mani- 
fest that the lords complied not only with hesitation but un- 
willingness, ajid in fact testified (heir respect and duty for 
Henry hy confirming the crown to him during hb life.'' The 
rose of Lancaster blushed upon the banners of the Staffords, 
the Percies, the Veres, the Hollands, and the Courtneys. 
All these illustrious families lay crushed for a time under the 
ruins of their party. But the course of fortune, which has 
too great a mastery over crowns and sceptres to be controlled 
by men's affection, invested Edward IV. with a possession 
which the general consent of the nation both sanctioned and 
secured. This was effected in no slight degree by the furi- 
ous spirit of Margaret, who began a system of extermination 
by acts of att^nder and execution of prisoners that created 
abhorrence, though it did not prevent imitation. And the bar- 
barities of her northern army, whom she led towards London 
after the battle of Wakefield, lost the Lancastrian cause its 
former friends," and might justly convince reflecting men that 
it were better to risk the ct^ces of a new dynasty than trust 
the kingdom to an exasperated faction. 

A period of obscurity and confusion ensues, during which 
EaniLrd IV ^^ ^^'^ ^ '^ insight into constitutional as gen- 
eral history. There are no contemporary chroni- 
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ders of any value, and the rolls of parliament, by whose light 
we have hifherlo steered, become mere registers of private 
biUs, or of petitions relating to commerce. The reign of Ed- 
ward rV. is the first during which no statute was passed for 
the redress of grievances or maintenance of the subject's lib- 
erty. Nor is there, if I am correct, a single petition of this 
nature upon the roU. Whether it were that the commons 
had lost too much of their ancient courage to present any re- 
monstrances, or that a wilful omission has vitiated the record, 
is hard to determine; but we certainly must not imagine thai 
a government cemented with blood poured on the scaffold, aa 
well as in the field, under a passionate and unprincipled sov- 
ereign, would afford no scope for the just animadversion of 
parUament.^ The reign of Edward IV". was a reign of ter- 
ror. One half of the noble families had i>een thinned by 
proscription ; and though generally restored in blood by the 
reversal of their atf^nders — a measure certainly deserving 
of much approbation — were still under the eyes of vigilant 
and inveterate enemies. The opposite faction would be eau- 
tioua how they resisted a king cf their own creation, while 
the hopes of their adversaries were only dormant. And in- 
deed, without relying on this supposition, it is commonly seen 
that, when temporary circumstances have given a king the 
means of acting in disregard of his subjects' privileges, it is a 
very difficult undertaking for them to recover a liberty which 
has no security so effectual aa habitual possession. 

Besides the severe proceedings agfunst the Lancastrian 
party, which might be extenuated by the common pretences, 
retaUation of ranilar proscriptions, security for the actual 
government, or just punishment of rebellion against a legiti- 
mate heir, there are several reputed instances of violence and 
barbarity in the reign of Edward IV. which have not such 
plausible excuses. Every one knows the common stories of the 
citizen who was attainted for treason for an idle speech that he 
would make his son heir to the crown, the house where ho 
dwelt; and of Thomas Burdett, who wished the horns of his 
stag in the belly of liim who had advised the king to shoot it. 
Of the former I can assert nothing, though I do not believe it to 

knee at^ oppreaalon npparent on the of CkreuM, who bad been concerned in 
.rollsdoringtbisreign, bnt not proccBil- it. Several pasaageB Indicate the ohirat 
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be accurately reported. But certainly the accusation agains: 
Eurdett, however iniquitous, wa? not confined to these frivo- 
lous words; which indeed do not appear in his iadictirenl, 
or in a passage relative lo his conviction in the i-oll of parlia- 
ment Burdett was a servant and friend of the duke of Clar- 
ence, and sacrificed as a preliminary victim. It was an article 
of charge against Clarence that he had attempted to persuade 
the people that "Thomas Burdett his servant, which was 
lawfully and truly attainted of treason, was wrongfully put to 
death." ^ There could indeed be no more oppressive usage 
inflicted upon meaner persons than this attainder of the duke 
of Clarence — an act for which a brolher could not be par- 
doned had he been guilty, and which deepens the shadow of 
a tyrannical age, if, as it seems, his offence toward Edward 
was but levity iuid rashness. 

But whatever acts of injustice we may attribute, from au- 
thority or conjecture, to Edward's government, it was very far 
from being unpopular. His love of pleasure, his affability, 
his courage and beauty, gave him a credit with his subjects 
which he had no real virtue to challenge. This restored him 
to the throne, even against the prodigious influence of "War- 
wick, and compelled Henry VH. to treat his memory with 
respect, and acknowledge him as a lawM king.' The latter 
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years of his reign, were passed in repose at home after scenes 
of unparalleled convulsions, and in peace abroad after more 
Ihati a century of expensive warfare. His demands of sub- 
sidy were therefore moderate, and easily defrayed by a nation 
which was making rapid adyances towards opulence. Accord- 
ing to Sir John Forteacue, nearly one-fifth of the whole king- 
dom had come to the king's hand by forfeiture at some time 
or other since the commencement of his i-eign.^ Many in- 
deed of these lands had been restored, and others lavished 
away in grants, but the surplus revenue must still have been 
considerable. 

Edward IV. was the first who practised a new method of 
taking his subjects' money without consent of parliament, un- 
der the plausible name of benevolences. These came in 
place of the still more plausible loans of former monarchs, 
and were principally levied on the wealthy tradei-s. Though 
no complaint appears in the parhamentary records of Hs_ 
reign, which, as has been observed, complain of nolhing, the 
illegality was undoubtedly felt and resented. In the remark- 
able address to Richard by that tumultuary meeting which 
invited him to assume the crown, we find, among general as- 
seitions of the state's decay through misgoverament, the fol- 
lowing strong passage: — " For certainly we be determined 
rather to aventure and committe us to the peril] of owre lyfs 
and jopardie of deth, than to lyve in such thraldome and bond- 
age aa we have lyved long tyme heretofore, oppressed and in- 
iured by extortions and newe impositions ayenst the lawes of 
God and man, and tlie liberCie, old policie, and lawes of tbis 
realme, whereyn every Englishman is inherited." '^ According- 
ly, in Richard Ill.'a only parliament an act was passed which 
after reciting in the strongest terras the grievances lately 
endured, abrogates and annuls forever aU exactions under 
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the name of benevolence,* The liberties of this country were 
at least not divectly impaired by the usurpation of Eichard. 
But from an act so deeply tainted with moral guilt, as weU as 
so violent in all its circnmstaniies, no substantia! benefit was 
likely to spnng. Whatever difficulty there may be in decid- 
ing upon the fete of Richard's nephews after they were im- 
mured in the Tower, the more public parts of the transac- 
tion bear unequivocal testimony to his ambitious usurpation.^ 
It would therefore be foreign to the purpose of ihis chapter 
to dwell upon his assumption of the regency, or upon the sort 
of election, however curious and remarkable, which gave a 
pretended authority to his usurpation of the throne. Nei- 
. ther of these has ever been alleged by any party in the way of 
constitutional precedent. 

At this epoch I terminate these inquiries into the English 
constitution ; a sketch very imperfect, I fear, and unsalisfee- 
tory, but which may at least answer the purpose of fixing the 
ConciuMon res^er's attention on the principal objects, and of 
guiding him to the purest fountains of constitution- 
al knowledge. EVom the accession of the house of Tudor a 
new period is to be dated in our history, far more prosperous 
in the diffusion of opulence and the preservation of general 
order than the preeeeding, but less distinguished by the spirit 
of fi-eedom and jealousy of tyrannical power. We have seen, 
through the twilight of our Anglo-Saxon records, a form of 
civil policy established by our ancestors, marked, like the kin- 
dred governments of the continent, with aboriginal Teutonic 
features ; barbarous indeed, and insufficient for the great ends 
of society, but capable and worthy of the improvement it has 
received, because actuated by a sound and vital spirit, the 
love of freedom and of justice. From these principles arose 
that venerable institution, which none but a free and simple 
people could have conceived, trial by peers — an institution 
common in some degree to other nations, but wbich, more 
widely extended, more strictly retained, and better modified 
among ourselves, has become perhaps the first, certainly 
among the first, of our securities against arbitrary govem- 

1 1 B. in. c, B. L^ng, who m^ntain that the llulse of 
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ment, "We have seen a foreign conqueror and tla deacend- 
an!s trample almost alike upon the prostrate nation and upon 
those who had been companions of their victory, introduce the 
servitudes of feudal law with more than their usual rigor, 
and establish a. large revenue by continual precedents upon a 
system of imiversal and prescriptive extortion. But the 
Norman and English races, each unfit to endure oppression, 
forgetting their animosities in a common interest, enforce by 
arms the concession of a great charter of liberties. . Privi- 
leges wrested fi-om one fwttJess monarch are preserved with 
continual vigilance against the madiinations of another ; the 
rights of the people become more precise, and their spirit 
more magnanimous, during Uie long reign of Henry HI. 
With greater ambition and greater abili^es than his father, 
Edward I. attempts in vain to govern in an arbitrary man- 
ner, and has the mortification of seeing his prerogative fettered 
by slill more important limitations. The great council of the 
nation is opened to the representatives of the commons. 
They proceed by slow and cautious steps to remonstrate 
against public grievances, to cheek the abuses of administra- 
tion, and sometimes to chastise public delinquency in the of- 
ficei-s of the ci-own. A number of remedial provisions are 
added to the statutes ; every Englishman learns to remember 
that he is the citizen of a free state, and to claim the common 
law as his birthright, even though the violence of power 
should interrupt ite enjoyment. It were a strange misrepre- 
sentation of history to assert that the constitution had attained 
anything like a perfect state in the Jifleenth century; but I 
know not whether there are any essential privileges of our 
countrymen, any fundamental securities against arbitrary 
power, so far as they depend upon positive institution, whicji 
may not be traced to the time when the house of PlantageiiBt 
filled the English throne. 
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NOTEB TO CHAPTER VIH. 
(Part III.) 



Note I. Page 9. 

It 13 rather a curious epecuktive question, and such oaly, 
we may pi-esume, it will long continue, whether bisliops are 
entitled, on charges of treason or felony, to a trial by the 
peers. If tliis question be considered either theoretically or 
acooi'ding to ancient authority, I think the afiinnative propo- 
Bilion ia beyond dispute. Bishops were at all times mem- 
tei-s of the great national counci], and fully equal to lay 
loi-ds in temporal power as well as dignity. Since the Con 
quest they have held their temporalities of the crown by a 
baronial tenure, which, if there be any consistency in law, 
must unequivocally distinguish them from commoners — 
since any one holding by baroay might be challenged on a 
jury, as not being the peer of the pai'ty whom he was (o try. 
It is true that tliey take no share in the judicial power of the 
house of lords in cases of treason or felony ; but this is mere- 
ly in conformity to those ecclesiastical canons which prohib- 
ited the clergy from partaking in capital judgment, and they 
have always withdra^vn from the house on such occasions 
under a protestation of their right to remain. Had it not 
been for this particularity, arising wholly out of their own 
discipUne, the question of tlieir peerage could never have 
come mto dispute. As for the common argument that they 
are not tried aa peers because they have no inheritable no- 
bility, I consider it as very frivolous, since it takes forgi-antcd 
the precise matter in controversy, that an inheritable iiobility 
. 'o the definitioa of peerage, or to its incidental 



privileges. 

If we come to constitutional precedents, by which, when 
sufficiently numerous and unexceptionable, all questions of 
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tliis kind are ultimately to be determined, the weight of an- 
cient authoi-ity seem* to be in favor of ihe prelates. In the 
fifteenth year of Edward IIL (1340), the king brought sev- 
eral cliarges against archbishop Stratford. He came to par- 
liament with a declared intention of defending himself before 
his peers. The king insisted upon his answering in the court 
of exchequei-. Stratford however persevered, and the house 
of loi-ds, by the king's consent, appointed twelve of their 
number, bishops, earls, and barons, to report whether peers 
ought to answer criminal charges in parliament, and not else- 
where. Thia committee reported to the king in full parlia 
ment that the peera of the land ought not to be arraigned, 
nor put on trial, except in parliament and by their peers. 
The archbishop upon thia prayed the king, that, inasmuch as 
he had been notoriously defamed, he might be an-aigned in 
full parliament before the peers, and there make answer ; 
which request the king granted, (Rot. Pari. vol. ii. p. 127. 
Collier's Eccles. Hist. vol. i. p. 543.) The proceedings against 
Stratford went no further; but I think it impossible not to 
admit that his right to trial as a peer was fully recognized 
both by the king and lords. 

Tins is, however, the latest, and perhaps the only in^ilance 
of a prelate's obtaining so high a privilege. In the preceding 
reign of Edward IL, if wo can rely on the account of TVal- 
singham (p. 119), Adam Ofleton, the factious bishop of 
Hereford, had first been aiTsugned before the house of lords, 
and subsequently convicted by a common jury ; but the trans- 
action was of a singular nature, and the king might probably 
be influenced by the difftculty of obtaining a conviction from 
the temporal peei-s, of whom many were disaffected to him, 
in a case where privilege of clergy was vehemently claimed. 
But about 1357 a bishop of Ely, being accused of harboring 
one guilty of murder, though he demanded a trial by the 
peers, was compelled fo abide the verdict of a jury. (Col- 
lier, p. 557.) In the 31st of Edw. III. (1358) the abbot of 
Missenden was banged for coining. (2 Inst. p. 635.) The 
abbot of this monastery appears from Dugdale to have been 
summoned by writ in the 49th of Henry IH, If he actnally 
held by barony, I do not perceive any strong distinction be- 
tween his case and that of a bishop. The leading precedent, 
however, and that upon which lawyers principally Ibund their 
denial of this privilege to the bishops, is the case of Pisher 
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who was certainly tried before an ordinary jury; noi' am I 
aware tliat any remonsli-ance was made by liimself, or com- 
plaint by hi^ friends, upon this ground. Craamer was treated 
in the same manner; and from these two, being the most re- 
cent precedents, though neither of them in the best of times, 
the great plurality of law-books have drawn a conclusion 
that bishops are not entitled to trial by the temporal peers. 
Nor can there be much doubt that, whenever tlie occasion 
Bhall occur, lliis will be the decision of the house of lords. 

There are two peeuliai-ittes, as it may naturally appear, in 
the above-mentioned resolution of the lords in Stratford's 
case. The first is, that they claim to be tried, not only be- 
fore their peers, but in parliament. And in the case of the 
bishop of Ely it is said to have been objected to his claim of 
trial by his peers, tliat parliament was not then sitting. 
(Collier, ubi sup.) It is most probable, thei-efore, that the 
court of the lord high steward, for the special purpose of try- 
ing a peer, was of more recent institution — as appears also 
from Sir E. Coke's expressions. (4 Inst. p. 58.) The 
second dreumstance that may. strike a reader is, that the 
lords assert tlieir privilege in all criminal cases, not distin- 
guishing misdemeanors fi-om ti'easons and felonies. But in 
this they were undoubtedly warmnted by the clear language 
of Magna Charta, which makes no distinction of the kind. 
The pracfice of trying a peer for misdemeanors by a jury of 
commoners, concerning the origin of which I can say noth- 
ing, is one of those anomalies which too often render out 
laws capricious and unreasonable in the eyes of impartial 

Since writing the above note I have read Stillingfleet'a 
treatise on the judicial power of the bishops in capital cases — 
a right wiiicb, though now, I think, abrogated by non-claim 
and a coui-se of contraiy precedents, he proves beyond dis- 
pute to have existed by the common law and constitutions of 
Clai-endon, to have been occasionally exercised, and to have 
been only suspended hy their voluntary act. In the course 
of this ai-gument he treats of the peerage of the bishops, and 
produces abundant evidence fi'ora the records of parliament 
1 hat they were styled peers, for whicli, though convinced from 
general recollection, I had not leisure or disposition lo search. 
But if any doubt should remain, the statute 25 E. III. c. 6, con 
tains a legislative declaration of the peerage of bishops. Tha 
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whole Bubject is discussed with much perspicuity and force by 
Stillingfleet, who seems however not to press very greatly 
the right of trial by peers, aware no doubt of the weight of 
opposite precedents. (Stillingfleet's "Works, vol. iii. p. 820.) 
la one distinction, that the bishops vote in their judicial func- 
tions as barons, but in legislation as magnates, which War- 
burton has brought forward as his own in the Alliance of 
Church and State, Slillingfleet has perhaps not taken the 
it o (jCs ground, nor sufficiently accounted for their right of 
St J, judgment ontheimpeachmentofacommoner. Par- 
ham t, y impeachment, upon charges of high public crimes, 
se n o be the exercise of a right inherent in the great council 
of na ion, some traces of which appear even before the 
Co que (Chroii. Sax. p. 164, 160), independent of and s«- 
persedmg that of trial by peers, which, if the 29lh section 
of Magna Charfa be strictly consti-ued, is only required upon 
indiclmenis at the king's suit. And this consideration is of 
great weight in the question, still unsettled, whether a com- 
moner can be tried by the lords upon an impeachment for 

The treatise of Stillingfleet was written on occasion of (ho 
objection raised by the commons to the bishops voting on the 
question of Lord Danby's pardon, which he pleaded in bar of 
his impeachment. Burnet seems to suppose that their right 
to final judgment had never been defended, and confounds 
judgment with sentence. Mr, Hai^rave, strange to say, has 
made a much greater blunder, and imagined that the ques- 
tion related to their right of voting on a bill of attainder, 
which no one, I believe, ever disputed, (Notes on Co. Litt. 
134 b.) 

Note II. Page 12. 

The constitution of parliament in this period, antecedent to 
the Gr'.at Charter, has been minutely and scrupulously 
investigated hy the Lords' Committee on the Dignity of a 
Peer in 1819. Two questions may he raised as to the lay 
portion of the great council of the nalion front ihe Conquest 
to the reign of John : — first. Bid it comprise any members, 
whether from the counties or boroughs, not holding them- 
selves, nor deputed hy others holding in chief of the ci-own 
by knight-service or grand serjeanty? secondly. Were all 
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Buch tenants in capite personally, or in contemplation of 
law, assisting, by advice and suffrage, in councils held for thn 
purpose of laying on burdens, or for permanent and impor- 
tant legislation ? 

The former of these questions they readily determine. 
The committee have discovered no proof, nor any likelihood 
from analogy, that the great council, in these Morman reigns, 
was composed of any who did not hold in cJiief of the crown 
by a militaiy tenure, or one in grand serjeanty; and they 
exclude, not only tenants in petty serjeanty and socage, but 
such as held of aa escheated bai'ony, or, as it was called, de 
honore. 

They found more difflculty in the second question. It 
has generally been concluded, and I may have taken it for 
granted in my text, that all military tenants in capite were 
summoned, or ought to have been summoned, to any great 
council of the realm, whetlier for the purpose of levying a 
new tax, or any olher affecting the public weal. The com- 
mittee, however, laudably cautious in drawing any positive 
inference, have moved step by step through this obscure 
path with a cii-cumspection as honorable to themselves as it 
renders their ultimate judgment worthy of respect. 

"The council of the kingdom, however composed (they 
are adverting to the reign of Henry I.), must have been 
assembled by the king's command ; and the kiitg, therefore, 
may have assumed (Jie power of selecting the persons to 
whom he addressed the command, especially if the object of 
assembling such a council was not to impose any burden on 
any of the subjects of the realm exempted from such bur- 
dens except by their own free grants. Whether the king 
was at this time considered as bound by any constitution^ 
law to address sucli command to any pai-ticular persons, 
designated by law as essential parts of such an assembly for 
all purposes, the committee have been unable to ascertain. 
It has generally been considered as the law of the land that 
the_ king had a right to require the advice of any of his 
subjects, and their personal services, for the general benefit 
of the kingdom ; but aa, by the terms of the charters of 
Henry and of his father, no aid could be required of the 
immediate tenants of the crown by military sei-vice, beyond 
the obligation of their I'espective tenures, if the crown had 
occasion for any extraordinary md &om those tenants, it 
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must have been necessary, according to Jaw, to assemble all 
persons so holding, to give their consent to the imposition. 
Tliough the numbers of such tenants of the crown were not 
originally very great, as far as appears from Domesday, yet, if 
it was necessaiy to convene all to form a constitutional legisla- 
tive assembly, the distances of their respective residences, and 
the inconvenience of assembling at one time, in one spot, all 
those who thus held of the ci-own, and upon whom the 
maintenance of the Conquest itself must for a considerable 
time have importantly depended, must have produced difK- 
culties, even in the reigii of the Conqueror; and tlie increase 
of their numbers by subdivision of tenures must have greatly 
increased the difflculty in tlie reign of his son Henry: and 
at length, in the reigns of his successors, it must have been 
almost impossible to have convened such an assembly, excep' 
by genera! summons of the gi-eater part of the persons who 
were to form it ; and unless those who obeyed the summons 
could bind those who did not, the powera of the assembly 
when convened must have been very defective." (p. 40.) 

Though I do not perceive why we should assume any 
great subdivision of tenures before the statute of Quia Emp- 
tores, in 18 Edw. I., which prohibited subinfeudation, it is ob- 
vious that the committee have pointed out tlie inconvenience 
of a scheme which gave all tenants in capile (more numerous 
in Domesday than they perhaps were aware) a right to 
assist at great councils. Still, as it is manifest from tbe early 
charters, and explicitly admitted by the committee, that the 
king could raise no extraordinary contribution from his imme- 
diate vassals by his own authority, and as there was no feudal 
subordination between one of these and another, however 
differing in wealth, it is clear that they were legally entitled 
to a voice, be it through general or special summons, in the 
imposition of taxes which they wei* to pay. It will not 
follow tliat they were summoned, or had an acknowledged 
right to be summoned, on the few other occasions when 
legislative measures were in contemplation, or in the deter- 
minations taken by the king's great councii. This can only 
be infeiTed by presumptive proof or constitutional analogy. 

The eleventh article of the Constitutions of Qarendon in 
HG4 declares that archbishops, bishops, and all persons of 
the realm who hold of the king in capile, possess their lands 
a-s a barony, and are bound to attend in the judgments of the 
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king's court like other barons. It is plain, from flie general 
tenor of lliese constitutions, that "universae personte rcgni" 
must be restrained to ecclesiastics ; and the only words which 
can be important in the present discussion are " sicut barones 
cseteri." "It seems," says the committee, "to follow that all 
those termed the king's barons were tenants in chief of the 
king ; but it does not follow that all tenants in chief of the 
king were the king's barons, and aa such bound to attend hia 
court They might not be bound to attend unless they held 
their lands of the king in chief 'sicut baroniam,' as expressed 
in this ai-tiole with respect to the archbishops and other clergy." 
(p. 44.) They conclude, however, that " upon the whole 
the Consfitutiona of Clarendon, if the existing copies be 
correct, afford strong ground for presuming tliat owing suit 
to the king's great court rendered the tenant one of the king's 
barons or members of that court, though probably in general 
none attended who were not specially summoned. It lias 
been already observed that this would not include all the 
king's tenants in chief, and particularly those who did not hold 
of him as of his crown, or even to all who did hold of 
him as of his crown, but not by knight-service or grand 
eerjeanty, which were alone deemed military and honoi'able 
tenures; though, whether all who held of the king as of Iiis 
crown, by knight-service or grand serjeanty, did originally 
owe suit to the king's court, or whether that obligation was 
confined to persons holding by a particular tenure, called 
tenure per baroniam, &s has been asserted, the Constilutions 
of Clarendon do not assist to ascertain." (p. 45.) But this, as 
they point out, involves tlie question whetlier the Giria Eegis, 
mentioned in these constitutions, was not only a judicial 
but a legislative assembly, or one competent to levy a tax on 
military tenants, since by the tei-ms of the chai-ier of Henry 
L, confirmed by that of Henry H., all such tenants were 
clearly exempted from taxation, except by their own consents. 
They touch slightly on the reign of Richard I. with the 
remark that "the result of all which they have found with 
respect to the constitution of the legislative assemblies of the 
realm still leaves the subject in great obscurity." (p. 49.) 
But it is remarkable that they have never alluded to the 
presence of tenants in chief, kniglils as well aa bai-ons, at tho 
parliament of Northampton under Henry II. They come, 
however, rather suddenly to tlie conclusion that " the records 
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of the reign of John seem lo give strong ground for siippoa- 
ing tlial all ihe king's tenants in chief by military tenure, if 
not all tlie tenants in chief/ were at one time deemed neces- 
eary members of the common councils of the realm, when 
Bunimoned for extraordinary purposes, and especially for the 
purpose of obtaining a grant of any extraordinary aid to the 
king ; and this opinion accords with ivhat has generally been 
deemed originally the law in France, or other counti'iea 
where what is caUed the feudal system of tenures has been 
established." (p. 54.) It camiot surely admit of a doub^ 
and has been already affirmed more than once by the com- 
mittee, that for an extraordinary grant of money the consent 
of military tenants in chief was required long before the 
reign of John, Nor was that a reign, till tlio enactment of 
the Great Charter, when any fresh extension of political 
liberty was likely to have become established. But the 
difficulty may still remain with respect to "extraordinary 
purposes " of another description. 

Tliey observe afterwards that "they have found no docu- 
ment before the Great Charter of John in which the teim 
'majorea barones' has been used, though in some subsequent 
documents words of apparently similar import have been 
used. From the instrument itself it might be presumed that 
the term ' majores barones ' was then a term in some de- 
gree understood ; and that the distinction had, therefore, an 
earlier origin, though the conmiittee have not found the term 
in any earlier instrument." (p. C7.) But though the Dia- 
logue on the Exchequer, generally referred to the reign of 
Henry II., is not an instrument, it is a law-book of sufficient 
reputation, and in this we read — " Quidam de rege tenent 
in capile quie ad coroiiam pertinent ; baronias scilicet majores 
seu minorea." (Lib. ii. cap. 10.) It would be trifling to 
dispute that the tenant of a ktronta major might be called a 
haro mai'or. And what could the secunda dignilalis barones 
at NorLt.ampton have been but tenants in capite holding flefs 
by some line or other distinguishable from a superior class?* 

1 This bipotheticnl ctnane Is eninetrhat the sitaX roanclls of the Caaqtterar Burl 
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It appears, therefore, on the whole, that in the judgment 
of the committee, by no means indulgent in their requisition 
of evidence, or disposed to take the more populai- side, all 
the mihtary tenants in capite were constitutionally members 
of tlie commune conciUum of the realm during the Norman 
constitution. This communs concilium the committee distin- 
guish from a magnum concilium, tliough it seems doubtful 
whether there were any very definite line between the two, 
But tliat tlie consent of these tenants was required for taxa- 
tion they repeatedly acknowledge. And there appears suffi- 
cient evidence that fhey were occasionally present for other 
important purposes. It is, however, very probable that 
writs of summons were actually addressed only to those of 
distinguished name, to those resident near the place of meet- 
ing, or to the servants and favorites of the crown. This 
seems to be deducible from the nords m the Great Chatter, 
which limit the kings eng'^emant to summon all tenints m 
chief thi 5ugh the sheriff to the case of his requiring an iid 
01 sciifige '\nd still moie fiom the withdiawing of this 
piomise in the hi t yeai of Henrj III The privilege of 
attending on such ob'tsioqs, though legally general, may 
nevei have been geneially eserci ed 

The committee seem to have been perplexed about the 
woid magnates employed in several recoida to e-spre=s part 
of those present in gieat counc Is In general they interpret 
it, as well as the word proceres, to include persons not distin- 
guished by the name "barones;" a word which in the mgn 
of Henry III. seems lo have been chiefly used in the re- 
stricted sense it has latterly acquired. Yet in one instance, 
a letter addressed to the justiciar of Ireland, 1 Hen. HL, 
they suppose the word magnaXes to " exclude those termed 
therein ' ahi quamplurtmi ; ' and consequently to be confined 
to prelates, earls, and barons. This may be deemed impor- 
tant in the consideration of many other instruments in which 
the word magnates has been used to express persons consti- 
tuting the ' commune concilium regni.' " But this sti-ikes me 
as an erroneous construction of the letter. The words are 

thelH to ths aherif ITotkJhIre, 293, b), mode in ahlnli tbo raltef was paW, ttn 
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as follows: — "Convenerunt aputt Glocestriam plurea regni 
nosfri mi^nates, episoopi, abbates, comites, et barones, qui 
patii nosti-o viventi semper astiteruat fideliler et devote, et 
alii quamplurimi ; applaud entibua clero et populo, &c, pub- 
Kce fuimus in regem Anglia3 inuncti et coroo'iti " (p 77 ) I 
thinJi that magnates is a coUective ord ncl ding tl e " il 
quamplurimi." It appears to b e Ihit mag ales and \ eri apa 
some other Latin words, cor expend to tl e tai of tUe 
Anglo-Saxoas, expressing tl e le^, iat re in ge e -nl under 
which were comprised those 1 o held pecul d ^n t es, 
whether lay or spiritual. Anl upon tt e vhole e m y be 
led to believe that the Morman gieat council was essentially 
of the =ame composition is the witenagemot which had pie 
ceded it tlie kmgs thanes being lephced by the baions of 
the lir^t 01 second degiee, who whatever miy ha\e been tbe 
diaHncton between them shared oneconmon cbaiictei one 
Bourci, of tieir legislative righfa — the deiivafion of their 
land as immediate hefi fiom the ciown 

The lesult of the whole inquiiy into the constitution of 
parhament down to the regn of John seems to be — I 
Thit (he Noinian kings explic tly renou iced all preiogitivo 
of levying money on the immediite mihtiiy (emiit^ of the 
crown, without iheir consent given in a great council of the 
realm ; tliis immunity extending also to tlieir sub-tenants and 
dependants. 2. That all these tenaats In chief had a consti- 
tutional right to attend, and ouglit to be summoned; but 
whether they could attend without a summons is not mani- 
fest. 3. Tbat the summons was usually directed to the 
higher barons, and to such of a second class as the king 
pleased, many being omitted for different reasons, though all 
had a right to it. 4. That on occasions when money was 
not to be demanded, but altei-ations made in the law, some 
of these second barons, or tenants in chief, were at least oc- 
casionally summoned, but whether by strict right or usage 
does not fully appear. 5. That the irregularity of passing 
many of them over when councils were held for (he purpose 
of levying money, led to the provision in the Great Charter 
of John by which the king promises that they shall all be 
summoned tlirough the sheriff on such occasions! but the 
promise does not extend to any other subject of parliamen- 
tary deliberation. 6, That even this concession, though but 
the recognition of a known right, appeared so da^gel■ous to 
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Bome in the government that it was wilidrawn in the first 
charter of Henry III. 

The charter of John, as has just been observed, while it 
removes all doubt, if any could have been entertained, as to 
the right of every military tenant in ca^te to be summoned 
thi-ough the sheriff, when an aid or scutage was to be de- 
manded, will not of itself establish their right of attending 
parliament on other occasions. We cannot absolutely as- 
sume any to have been, in a general sense, members of the 
legislature except the prelates and the majores harones. But 
who were these, and hoiv distinguished ? For distinguished 
they must now have become, and that by no new provision, 
since none is made. The right of personal summons did not 
constitute them, for it is on majores harones, as already a de- 
terminate rank, that the right is conferred. The extent of 
property afforded no definite criterion ; at least some baro- 
nies, which appear to have been of the first class, compre- 
hended very few knights' fees; yet it seems probable that 
this was the original ground of distinction.' 

The charier, as renewed in the fii-st year of Henry IH., 
does not only omit the clause prohibiting the imposition of 
aids and scutages without consent, and providing for the sum- 
mons of all tenants in capite before either could he leried, 
but g^ves the following reason for suspending lliia and other 
articles of king John's charter : — " Quia vero qutedam capit- 
ala in priori carta conlinel>anlur, quia gravia et dubitabilia 
videbantur, dcvt de seutagiis et auxHiis assidendis . ■ ■ . pla- 
cuit supra-dictia prjelatis et magnatibus ea esse in respectu, 
quousque plenius consilium habuerimus, et tunc faciemus plu- 
rissime, tarn de his quam de aliis qute occuiTerint emendan- 
da, qua! ad eommunem omnium utilitatem pertinuerint, et 
pacem et statura nostrum et regni nostri." This chai'ter was 
made but twenty-four days aflei- the death of John ; and we 
may agree with the committee (p. 77) in thinking it extraor- 
dinary tliat these deviations from the charter of Eimnymede, 
in such important pai'ticulars, have been so little noticed. It 
is wortliy of consideration in what respects the pi-ovisions re- 
specting the levying of money could have appeared grave and 
doubtful. We cannot believe that the ear! of Pembroke, and 
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the other barons who were with the young ting, hiniself a 
child of nine years old and incapable of taking a part, meant 
to abandon the constitutional privilege of not being taxed in 
aids without their consent. But this tUey might deem suffi- 
ciently pi-ovided for by the charters of fbi'mer kings and bj 
generai usage. It is not, however, impossible that the gov- 
ernment demurred to the prohibition of levying scutage, which 
stood on a different footing from extraordinary aids ; for scu- 
tage appears to have been formerly taken without consent of 
the tenants ; and in the second charter of Henry III. there is 
a clause that it should be taken as it liad been in the time of 
Henry II. This was a certtiin payment for every knight's 
fee ; but if the original provision of the Runnymede clmiter 
bad been majntained, none could have been levied without 
consent of parliament. 

It seems also highly probable that, before the princijile of 
representation had been established, the gi-eater barons looked 
with jealousy on the equality of suffrage claimed by the in- 
ferioi" tenants in capite. That these wei-e constitutionally 
members of the great council, at least in respect of taxation, 
has been sufficiently 'shown ; but they had hitherto come in 
small numbers, likely '.o act always in subordination to the 
more potent aristoci-acy. It became another question whether 
they should all be summoned, in their own counties, by a writ 
selecting no one through favor, and in its terms compelling 
all to obey. And this question, ivas less for the crown, whi(£ 
might possibly find its advantage in the disunion of its ten- 
ants, tlian for tlie barons themselves. They would naturally 
be jealous of a second order, whom in their haughtiness lliey 
held much beneath them, yet by whom they might be oufr- 
numbered in those councils where they had bearded the king. 
No effectual or permanent compromise could be made but by 
representation, and the hour for representation was not come. 

Note in. Page 22. 

The Lords' committee, though not very confidently, take 
the view of Brady and Blackstone, confining the electors of 
knights to tenants in capite. They admit that " the subse- 
quent usage, and the subsequent slatafes founded on that 
usage, affoi-d ground for supposing that in the 49tli of Henry 
III, and in the reign of Edward L the knights of" the shires re- 
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turned to parliament were elected at the county courts and by 
the suitoi-s of those courts. If the Imights, of the shires ivei-e 
so elected in the reigns of Henry 111, and Edwaid I., it 
seems important to discover, if possible, who were tlie suitors 
of the county courts in these reigns" (p. 149). The subject, 
they are compelled to confess, after a discussion of some 
length, remains involved in great obscurity, which their in- 
dustry has been unable to disperse. They had, however, in 
an earlier part of their report (p. 30), thought it highly prob- 
able that the knights of the shires in the reign of iidward 
III. represented a description of pei-sons wlio might in the 
reign of flip Conqueror liave been termed barons. And the 
genei-al spirit of their subsequent investigation seems to favor 
this result, though they finally somewhat recede fi-om it, and 
admit at least tiiat, before the close of Edwaa-d III.'s reign, 
the elective fi-anchise extended to freeholders. 

The question, as the committee have stated it, will turn on 
the character of those who were suitors to the county court. 
And, if tliis may be gi-anted, I must own that to my appi-e- 
hension there is no room for tlie hypothesis that the county 
court was differently constituted in the reign of Edward I. or 
of Edward III. from what it was very lately, and what it 
was long before those princes sat on the throne. In the 
Anglo-Saxon period we find this court composed of thanes, 
but not exclusively of ivsyal thanes, who were comparatively 
few. In (he laws of Henry I. we still find sufficient evidence 
that the suitora of the court were all who held freehold lands, 
terrarum domini; or, even if we please to limit this to lords 
of manors, whicli is not at all probable, still without distmc- 
tion of a mesne or immediate tenure. Vavassora, that is, 
mesne tenants, are particularly menlioaed in one enumeration 
of barons attending the court. In some counties a limitation 
to tenants in capita would have left: this important ti-ibunal 
very deficient in numbers. And as in all our law-books we 
find the county court composed of freeholders, we may rea- 
sonably demand evidence of two changes in its constitution, 
which the adherents to the theoiy of resti'suned representation 
must combine — one which excluded all freeholders except 
those who held immediately of the crown ; another which re- 
stored Ihem. The notion that the county court was the king's 
court baron (Report, p. 150), and tlius bore an analogy to 
that of the lord in every manor, whether it rests on any mod- 
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em legal authorily or not, seems delusive. The coui't baiwn 
was essenlially a feudal instilulion; the cciunty court waa 
from a cliiFereiU source ; it was old Teutonic, and subsisted in 
this and other countries before the feudal jurisdictions had 
taken i-oot. It is a aenous error to coneeive that, lieoause 
many great alterations were introduced by tlie .Normans, 
there was nothing left of the old system of society,^ 

It may, however, be naturally inquii-ed why, if the king's 
tenants in chief were exclusively members of the national 
council before the era of county representation, they did not 
retain that privilege ; especially if we conceive, as seems on 
the whole probable, that the knights chosen in 38 Henry HL 
were actually representatives of the militai-y tenants of the 
crown. The answer might be that these knights do not ap- 
pear to have been elected in the county court ; and when tliat 
mode of choosing knights of the shive was adopted, it was 
but consonant to the inei-easing spirit of liberty, and to tlie 
weight also of the barons, whose tenants crowded the court, 
that no freeholder should be debaiTed of hia equal suffrage. 
But Ihia became the more important, and we might almost 
add necessary, when the feudal aids were replaced by subsi- 
dies on movables; so that, unless the mesne freeholders could 
vote at county elections, they would have been taxed witliout 
their consent and placed in a woi-se condition than ordinaiy 
burgesses. This of itself seems almost a decisive argument 
to prove that they must have joined in the election of knights 
of the shire after the Conjirmatio Chartamm, If we were 
to go down so late as Richard 11., and some pretend tJiat the 
mesne freeholders did not vote before the reign of Henry IV., 
we find Chaucer's franklin, a vavassor, capable even of sitting 
in parliament for his shire. For I do not think Chaucer ig- 
norant of the proper meaning of that word. And Allen says 
(PMinb. Rev. xxviii. 145) — " In the earliest records of the 
house of commons we have found many instances of sub-vas- 
sals who have represented tlieir counties in parliament," 

a Kl Inter barones meat iIodiIdI- 
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If, however, it should be s gges ed tl at the practice of ad- 
mitting the votes of mesne ena s a co nty elections may- 
have crept in by degrees, pa tly ly 1 e oonstitutional princi- 
ple of common consent, partlj on account of the broiid de- 
marcation of tenants in capite by knight-aervice from barons, 
which tlie separation of the houses of parliament produced, 
thus tending, by diminishing the iraporlance of the former, to 
bring them down to the level of other freeholders ; paitly, 
also, through the operation of the statute Quia Emptores (18 
Edward I.), which, by putting an end to subinfeudation, ci-e- 
afed a now tenant of the crown upon every alienation of hind, 
however partial, by one who was such ah'eady, and thus both 
multiplied their numbers and loivered their dignity; this sup- 
position, though incompatible witli the argument built on the 
nature of the county court, would be sufficient to explain the 
facts, provided we do not date the establishment of the new 
usage too low. The Lords' committee themselves, after mudi 
wavering, come to the conclusion that " at length, if not al- 
ways, two persona were elected by all the freeholders of the 
county, whether holding in chief of the crown or of others" 
(p. 331). This they infer from the petitions of the commons 
that the mesne tenants should be charged with the wages of 
inighls of the shire ; since it would not be reasonable to levy 
such wages from those who bad no voiee in the election. 
They ultimately incline to the hypothesis that the change 
came in silently, favored by the growing tendency to enlarge 
the basis of the constitution, and by the operation of the stat- 
ute Quia Emptores, which may not liave been of inconsider- 
able influence. It appears by a petition in 51 Edward ITI. 
that much confusion had ai'isen with respect to tenures ; and 
it was frequently disputed whether lands were held of the 
king or of other lords. This question would oflen turn on 
the date of alienation ; and, in the hurry of an election, the 
bias being always in favor of an extended suffrage, it is to be 
supposed that the sheriff would not reject a clium to vote 
which he had not leisure to investigate. 

Note IV. Page 23. 

It now appears more probable to me than it did that some 
of tlie greater towns, but almost unquestionably London, did 
enjoy the right of electing ms^iafrates with a certain ju- 
risdiction before the Conquest. The notion which I found 
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prevailing among the writers of the last century, tliat the 
municipal privileges of towns on the continent were merely 
derived from chai'ters of the twelfth century, though I was 
aware of some degree of limitation which it required, sway- 
ed me too much in estimating the condition of our own bur- 
gesses. And I must fairly admit that I have laid too much 
stress on the silence of Domesday Book; which, as has been 
juslly pointed out, does not relate to matters of internal 
government, unless when they involve some rights of prop- 
erty. 

I do not conceive, nevertheless, that the municipal govern- 
ment of Anglo-Saxon boroughs was analogous to tbat gener- 
ally established in our corporations from the reign of Henry 
IL and his successors. The real presumption has been acute- 
ly indicated by Sir F. Palgrave, arising from the universal 
institution of the court-leet, which gave to an alderman, or 
otherwise denominated officer, chosen by the suitors, a juris- 
diction, in conjunction with themselves as a jury, over the 
greater part of civil disputes and criminal accu.sations, as well 
as genei'al police, that might arise within the hundred. 
Wlierever the town or borough was too large to be incliided 
within a hundred, this would imply a distinct jurisdiction, 
which may of course be called municipal. It would be sinu- 
iar to tliat which, till lately, existed in some towns — an elec- 
tive high bailiff or principal magistrate, without a represen- 
tative body of aldermen and counciUora. But this is more 
distinctly proved with respect to London, which, as is well 
known, does not appear in Domesday, than as to any other 
town. It was divided into wards, answering to hundreds in 
the county ; each having its own wardmote, or leet, under its 
elected alderman. "The city of London, as well within the 
walls, as its liberties without the walls, has been divided from 
lime immemorial into wards, bearing nearly the same relation 
to the city that the hundred anciently did to the sbire. Each 
ward ii'- for certain purposes, a distinct jurisdiction. The 
organisation of the existing municipal constitution of the dty 
is, and always has been, as fer as can be traced, entirely 
founded upon the ward system." {Introduction to the French 
Chronicle of London. — Camden Society, 1844.) 

Sir F. Palgrave extends this much further: — "There 
were certain districts locally included within the hundreds, 
which nevertheless constituted independent bodies politic. 
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The bar^essea, tlie tenants, the reaianta of the king's burghs 
and manors in ancient demesne, owed neither suit nor service 
to the hundred leet. They attended at their own ieet, which 
differed in no essential respect from the Ieet of (he hundred. 
The prindple of frank-pledge required that each trihorg 
should appear by its head as its representative; and conse- 
quently, the jurymen of the leet of the burgh or manor ai^e 
usually describeit under the style of the twelve chief pledges. 
The l(^slative and remedial assembly of the burgh or manor 
was constituted by the meeting of the heads of its component 
parts. The portreeve, constable, headborough, bailiff, or 
other the chief executive magistral*, was elected or present- 
ed by the leet jury. Offences against the law were repressed 
by iJieir summary presentments. They who were answer- 
ahle to the communily for the breach of the peace punished 
the crime. Responsibility and authority were conjoined. In 
their legislative capacity they bound their fellow-townsmen 
by maldag by-laws." (Editt. Eev. xxsvi. 809.) " Dome.sday 
Book," he says afterwards, "does not notice the hundred 
court, or the county-court; because it was unnecessary to 
inform the king or his justiciaries of the existence of the tri- 
bunals which were in constant action throughout all the land. 
It was equally unnecessary to make a return of the leets 
which they knew to be inherent in every bm^h. Where any 
special municipal jurisdiction existed, as in Chester, Stam- 
ford, and Lincoln, then it became necessary that the franchise 
should be recorded. The twelve lagemen in the two latter 
burghs were probably hereditary aldermen. In London and 
in Canterbury aldermen occasionally held their sokes by in 
herilance.^ The negative evidence extorted out of Domes- 
day has, therefore, little weight" (p. 313.) 

It seems, however, not unquestionable whether this repre- 
sentation of an Anglo-Saxon and Anglo-Norman mimicipality 
is not uiged rather beyond the truth. The portreeve of 
London, their principal magistrate, appears to have been ap- 
pointed by the crown. It was not till H88 that Henry Fitz- 
alwyn, ancestor of the present Lord Beaumont,^ became the 
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first mayor of London. But lie also was nominated by tho 
crown, and remained twenty-four yeara in office. In the 
same year the first sheriffs are said to have been made (faelt). 
But John, immediately after his accession in 1199, granted 
the citizens leave to choose their own sheriffs. And his 
charter of 1215 permits them to elect annually their mayor. 
(Mailland's Hist, of London, p. 74, 76.) We read, however, 
under the year 1200, in the ancient chronicle lately published, 
that twenty-five of the most discreet men of the city were 
chosen and sworn to advise for the city, together with the 
mayor. These were evidently different from the aldermen, 
and are the original common council of the city. They were 
perhaps meant in a later entry (1229): — "Omnes alder- 
manni et magnates civitatis per assensuni universorum civi- 
um," who are siud to have agreed never to permit a sheriff 
to remain in office during two consecutive years. 

The city and liberties of London, were not wholly under 
the jurisdiclion of the several wardmotes and their aldermen. 
Landholders, secular and ecclesiastical, possessed their exclu- 
sive sokes, or jurisdictions, in parts of both. One of these 
has left its name to the ivard of Portsoken. The prior of 
the Holy Trinity, in right of this district, ranked as an al- 
derman, and held a regular wardmote. The wards of Far- 
ringdon are denominated from a family of that name, who 
held a part of them by hereditary right as thdr territorial 
franchise. These sokes gave way so gradually before the 
power of the citizens, with whom, as may be supposed, a per- 
petual conflict was maintained, that there were nearly thirty 
of them in the early part of the reign of Henry III., and 
upwards of twenty in that of Edward L With the excep- 
tion of Portsoken, they were not commensurate with the city 
wards, and we find the jur;es of the wards, in the third of 
Edward L, presenting the sokes as iiberlies enjoyed by pri- 
vate persons or ecclesiastical corporations, to the detriment 
of the crown. But, though the lord of these sokes trenched 
niaterially on the exclusive privileges of the city, it is re- 
mai'kable that, no condition but inhabitancy bemg required 
in the thirteenth century for civic franchises, both they and 
their tenants were citizens, having individually a voice in 
municipal offers, though exempt from municipal jurisdiction. 
I have taken most of this paragraph from a valuable though 
short notice of the state of London in the thirteenth century, 
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published in the fourth volume of the Archfeologieal Jour- 
nal (p. 273). 

The inference which su^ests itself from these facts is that 
London, for more than two centuries after the Conquest, waa 
not so exclusively a city of tradera, a democratic municipality, 
as we have been wont to conceive. And aa this evidently 
extends back to tlie Anglo-Saxon period, it both lessens the 
improbability that the citizens bore at times a part in political 
affaii-s, and exhibits them in a new light, as loi-ds and tenaota 
of loi-da, as well as what of course they were in part, engaged 
in foreign and domestic commerce. It will strike every one, 
in running over the list of mayors and sheriffs in the thir- 
teenth century, that a large pi-oportioii of the names are 
French ; indicating, perhaps, that the territorial proprietors 
whose sokes were intermingled wilh the city had influence 
enough, through birth and wealth, to obtain an election. The 
general polity, Saxon and Norman, was aristocratic; whal> 
ever infusion there might be of a more popular scheme of 
government, and much certainly there was, could not resist, 
even if resistance had been always the people's desire, the 
joint predominance of rank, riclies, military habits, and com- 
mon alliance, which the gi-eat baronage of (he realm enjoyed. 
London, nevertheless, from its populousness, and the usual 
character of cities, was the centre of a. democratic power, 
which, bursting at times into precipitate and needless tumult 
easily repressed by force, kept on its silent course till, near 
the end of the thirteentli century, the rights of the citizens 
and burgesses in the legislature were constitutionally estab- 
lished. [1848.] 



Note V. Page 28. 

If Fitz-Stephen rightly informs us that in London there 
were 12G parish churches, besides 13 convdntual ones, we 
may naturally think the population much underrated at 40,000. 
But ihe fashion of building churches in cities was so general, 
that we cannot apply a standard from modern times. Nor- 
wich contained sixty parishes. 

Even under Henry II., as we find by Fitz-Stephen, the prel- 
ates and nobles had town houses. " Ad hicc oranes fere epis- 
copi, abbates, et magnates Anghai, quasi cives et municipea 
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sunt urbis Lundoniie ; sua ibi habentea fedifida prKolara ; ubi 
66 recipiunt, ubi divites impensas faciunt, ad concilia, ad con- 
ventus celebres in urbem evocati, k domino rege vel metro- 
politano suo, sen propriis tracti negotiis." Tiie eulogy of 
London by this writer is very curious; its dtizens were thus 
early disiinguished by their good eating, to whidi they added 
amusements less congenial to later liverymen, hawking, codc- 
flghting, and much move. The word cockney is not improba- 
bly derived from cocapie, the name of an imaginary land of 
ease and jollity. 

The dly of London within the walls was not wholly built, 
many gardens and open spaces I'eraaining. And the houses 
were never more than a suigle story above the ground-floor, 
according to the uniform type of English dwellings in the 
tweltlh and following centuries. On the other hand, the liber- 
ties contained many inhabitants ; the streets were narrower 
than since the fire of 1 666 ; and the vast spaces now occupied 
by warehouses might have been covered by dwelling-houses. 
Forty thousand, on tlie whole, seems rather a low estimate 
for tliese two centuries ; but it is impossible to go beyond the 
vaguest conjecture. 

The population of Paris in the middle Ages has been esti- 
mated with as much diversity as that of London. M. Dula- 
ure, on the basis of the faiUe in 1313, reckons the inhabitants 
at 49,110.' But he seems fo have made unwarrantable as- 
sumptions where his data were defident. M. Gu^rard, on 
the other hand (Documens la^dits. 1841), after long calcula- 
tions, brings the population of the city in 1292 to 215,861. 
This is certainly very much more than we could assign to 
London, or probably any European city ; and, in fact, his es- 
timate goes on two arbitrary postulates. The extent of Paris 
in that age, which is tolerably known, must be dedsive against 
so high a population.^ 

The Winton Domesday, in the possession of the Society of 
Antiquaries of London, furnishes some important informa- 
tioa as to that city, which, as well as London, does not appear 
in the great Domesday Book. This recoi'd is of the reign of 
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Henry I, "Winclieater had been, as is well known, ihe capi- 
tal of llio Anglo-Saxon kings. It has been observed tkat 
" the opulence of the inhabitants may possibly be gathered 
from the frequent recurrence of the trade of goldsmith in it, 
and the jropulousness of the town from tlie enumeration of 
the streets." (Cooper's Public Records, i. 226.) Of these 
we find sixteen, "In the petition fram the city of Winches- 
ter to king Henry VI. in 1450, no less than nine of these 
slj-eets are mentioned as having been ruined." As York ap- 
peal's to have conlained about 10,000 inhabitants under the 
Confessor, we may probably compute the population of Win- 
chester at nearly twice that number. 



Note VI. Page S3. 

The Lords' Commiftee extenuate tlie presumption that ei- 
ther knights or burgesses sat in any of these pai-liaments. The 
" eunctarum regni civitatum pariter et burgorum potenliores," 
mentioned by Wikes in 1269 or 1270, they suppose to have 
been invited in order to witness the ceremony of translating the 
body of Edward the Confessor to his tomb newly prepared in 
Westminster Abbey (p. 161). It is evident, indeed, that this 
assembly acted afterwards as a parliament in levying money. 
But the burgesses are not mentioned in this. It cannot, never- 
theless, be presumed from the silence of the historian, who had 
previously informed us of their presence at Westminster, that 
they took no part It may be, perhaps, more doubtful wheth- 
er they were chosen by their constituents or merely summoned 
as " potentiores." 

The words of the statute of Marlbridge (51 Hen. HI.), 
which are repeated in B'rench by that of Gloucester (6 Edw. 
I.) do not satisfy the committee that there was any repre- 
sentation either of counties or boroughs. " They rather im- 
port a selection by the king of the most discreet men of 
every degree" (p. 183). And ihe statutes of 13 Edw. I., re- 
ferring to this of Gloucester, assert it to have been made 
by the king, " with prelates, earls, barons, and his council," 
thus seeming io exclude what would afterwards have been 
called the lower house. The assembly of 1271, described in 
the Annais of Waverley, " seems to have been an exti-aordi- 
nary convention, waiTanted rather by the particular drcum- 
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stances uuder wliich the country was placed than hy any 
constitutional law " (p. 173.) It was, Iiowever a ease of rep- 
resentation ; and following several of the like nature, at least 
as lai- aa counties were concerned, would render the principle 
familiar. The committee are even unwUling to admit that 
" la communaul^ de la terre illocques summons " in the stat- 
nte of Westminster L, though expressly distinguished from 
the prelates, eai'ls and barons, appeared in consequence of 
election (p. 173). But, if not elected, we cannot suppose 
less than that all the tenants in chief, or a lai^ number of 
them, were summoned ; which, atler tte experience of repre- 
sentation, was hardly a probable course. 

The Lords' committee, I must still incline to thinti, iiave 
gone too fer when they come to the conclusion that, on the 
whole view of the evidence collected on the subject, from the 
49fb of Hen. III. to the 18th of Edw. I., there seems strong 
ground for presuming (hat, after the 49lh of Hen. III., the 
constitution of the legislative assembly returned generally to 
its old course ; that the writs issued in the 49th of Hen. IIL, be- 
ing a novelty, were not afterwacda predsely followed, aa far as 
appears, in any instance; and that the writs issued in the 11th of 
Edw. I., " for assembling two conventions, at York and North- 
ampton, of knights, citizens, bui^esses, and representatives of 
towns, without prelates, eai-ls, and barons, were an extraordi- 
nary measure, probably adopted for the occasion, and never 
afterwards followed ; and that the writs issued in the 18th of 
Edw I., for electing two or three knights for each shire without 
corresponding writs for election of citizens or burgesses, and 
not directly founded on or conformable to the writs issued in 
the 49th of Henry HI., were probably adopted for a partic- 
iilar purpose, possibly to sanction one important law [the stat- 
ute Quia Emptores], and because the snmller tenants in chief 
of the crown rarely attended the ordinary legislative assemblies 
wlien summoned, or attended in such small numbers that a rep- 
resentation of them by knights chosen for the whole shire was 
deemed advisable, to give sanction to a law matei'ially affecting 
all the tenants in chief, and those holding under them '(p. 204). 

The election of two or three knights for the parliament of 
18th Edw. L, which I have overlooked in my text, appears 
by an entry on the close roll of that year, directed to the 
sheriff of Noilhumberland ; and it is proved from the same 
roll that similar writs were directed to all flie sheriffs in 
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England. We do not find that the citizens and bui^esses 
were present in this parliament; and it is reasonably con- 
jectured that, the object of summoning it being to procure a 
legislative consent to the statute Quia Mmptores, which put 
an end to the subinfeudation of lands, the towns were thought 
to have little interest in the measure. It is, however, another 
early precedent for county representation ; and that of 22d 
of Edw. I. (see the writ in Report of Committee, p. 209) is 
more regular. We do not find that ihe citizens and bur- 
gesses were summoned to either parliament. 

But, after the 23d of Edward I., the legislative eonsfitu- 
tion seems not to have been unquestionably settled, even in 
the essential point of taxation. The Confirmation of die 
Charters, in the 25lJi year of that reign, while it contained a 
positive declaration that no "aids, tasks, or prizes should be 
levied in future, without assent of the realm," was made in 
consideration of a grant made by an assembly in which rep- 
resentatives of cities and boi'oughs do not appear to have 
been present. Yet, though the words of ttie chai-ter or 
statute are prospective, it seems to have long before been 
reckoned a clear right of the subject, at least by himself, not 
to he taxed without hia consent. A tallage on royal towns 
and demesnes, nevertheless, was set without authority of 
parliament four years afterwards. This " seems to show, 
either that the king's right to tax his demesnes at his pleas- 
ure was not intended to be included in the word tallage in 
that statute [meaning the supposed statute de tctUagto non 
eofU!edendo"\, or that the king acted in contravention of it. 
But if the king's cities and boroughs were still liable to tal- 
lage at the will of the crown, it may not have been deemed 
inconsistent that they should be required to send representa- 
tives for the purpose of granting a general aid to be assessed 
on the same cities and boroughs, together with the rest of 
the kingdom, when such general aid was granted, and yet 
should be liable to be tallaged at the will of the crown when 
no such general aid was granted" (p. Si44), 

If in these later years of Edwa^'s reign the king could 
ventuie on 'h> =t ong a measure as the mipoaition of a tallage 
without consent of those on whom it wis levied, it is le^s 
surpnsmg that no represent ilives of the commons ippear to 
have been a mmouLl to one pwliimenf or [erhaj'* two, in 
his tuenty seventh ycir ivht i son e stit Ili wlic enacted. 
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But, as this is merely inferred from the want of any extant 
wiil, which is also the c3=e in some jiarliaments where, from 
other sources, we can trace the commons to have been 
present, little stress should be laid upon it. 

In the remarks which I have offered in these notes on the 
Report of the Lords' Committee, I have generally abstained 
from repeating any which Mr. Allen hrought forward. But 
the reader should have recourse to his learned criticism in the 
Edinburgh Review. It will appear that the committee over- 
looked not a few important records, both in the reign of Ed- 
wai-d I. and that of his son. 

Note Vn. Page 36. 

Two considerable authorities have, since the first publica- 
tion of this work, placed themselves, one very confidently, 
one much less so, on the side of our older lawyers and in fe- 
Tor of the antiquity of borough representation. Mr. Allen, 
who, in his review of my volumes (Edinb. Bev. xxs. 169), 
observes, as to this point, — "We are inclined, in the main, 
to agree with Mr. Hallam," lets us know, two or three years 
afterwards, tliat the scale was tending the otlier way, when, 
in his review of the Report of the Lords' Committee, who 
give a decided opinion that cities and boroughs were on no 
occasion called upon to assist at legislative meetings before 
the ibvty-nintb of Henry III., and are much disposed to be- 
lieve that none were originally summoned to parliament, ex- 
cept cities and boroughs of ancient demesne, or in the hands 
of the king at the time when ihey received the summons, he 
says, — "We are inclined to doubt the fii-st of (bese pi-oposi- 
tions, and convinced that the latter is entirely erroneous." 
(Edinb. Bev. xxsv. 30.) He allows, however, that our 
kings had no motive to summon their cities and boroughs to 
the le^ature, for the purpose of obtaining money, "this 
being procured through the justices in eyre, or spedal com- 
missioners ; and therefore, if summoned at all, it is probable 
that the citizens and burgesses were assembled on particular 
occasions only, when their assistance or authority was wanted 
to confirm or establish the measures in contemplation by the 
government" But as he alleges no proof that this was ever 
done, and merely descants on the importance of London and 
other cities both before and after the Conquest, and as such 
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an ocoasitjnal summons to a great council, for the jiurpose of 
advice, would by no means inyolve the necessity of legisla- 
tive consent, we can hardly reckon this very acule writer 
among the positive advocates of a high antiquity for the 
commons in parliament. 

Sir Francis Palgrave has taken much higher ground, and 
his theory, in part at least, would have been hailed with ap- 
plause by the parliaments of Charles I. According to this, 
we are not to look to feudal principles for our great councils 
of advice and consent. They were the aggregate of repre- 
sentatives from (he eourts-Ieet of each shire and each bor- 
ough, and elected by the juries to present the grievances of 
the people and to suggest their remedies. The assembly 
summoned by William the Conqueror appears to him not 
only, as it did to lord Hale, "a sutBcient parliament," but a 
regular one ; " proposing the law and giving the initiation to 
the bill which required the king's consent." (Ed. Kev, 
xxxvi. 327.) "We cannot," he proceeds, " discover any es- 
sential difference between the powers of these juries and the 
share of the legislative authority which was enjoyed by the 
commons at a period when the constitution assumed a more 
tangible shape and form," This is supported with that copi- 
ousness and variety of illustration which distinguish his theo- 
ries, even when there hangs over them sometiiing not quite 
satisfactory to a rigorous inquirer, and when their absolute 
originality on a subject so beaten is of itself reasonably sus- 
picious. Thus we come in a few pages to the conclusion — 
" Certainly there is no theory so improbable, so irreconcilable 
to general history or to the peculiar spirit of our constitution, 
as the opinions which are held by those who deny the sub- 
stantial antiquity of the house of commons. No paradox is 
so starthng as the assumption tliat the knights and bui^esses 
who stole into the great council between the close of the 
reign of John and the beginning of the reign of Edward 
should convert themselves at once mto the thii-d estate of the 
realm, and stand before the king and his peers in possession 
of powers and privileges which the original branches of the 
legislature could neither dispute nor withstand" (p. 332). 
" It must not be forgotten that the researches of ail previous 
writors have been directed wholly in furtherance of the opm- 
ions which have been held respecting the feudal origin of 
parliament. No one has considered it as a common-law 
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I do not know that it is necessary to believe m a properly 
feudal origin of parliament, or that this hypothesis is gener- 
ally received. The great council of the Norman kiogs was, 
as in common with Sir F. Palgrave and many others I be- 
lieve, little else than a continuation of the wifenagemot, the 
immemorial organ of tlie Anglo-Saxon aristocracy in their 
relation to the king. It might be composed, perhaps, more 
strictly according lo feudal principles ; but the royal thanes 
had always been consenting parties. Of the representation 
of courts-leet we may require better evidence; aldermen of 
London, or persons beaiing (liat name, perhaps as land- 
owners rather than citizens (see a former note), may possi- 
bly have been occasionally present; but it is remarkable 
that neither in historians nor records do we find this men- 
tioned; that aldermen, in the municipal sense, are never 
enumei-ated among the constituents of a witeaagemot or a 
council, though fhey must, on the representative theory, have 
composed a large portion of both. But, waiving this hy- 
pothesis, which the author seems not here to insist upon, 
though he returns to it in the JEise and Progi-ess of the Eng- 
lish Commonwealth, why ia it "a startling paradox to deny 
the substantial antiquity of the house of commons"? By 
this I underatand him to mean that representatives from 
counties and boroughs came regulavly, or at least frequently, 
to the great councils of Saxon and Norman kings. Their 
indispensable consent in legislation I do not apprehend him 
to affli'm, but rather the reverse : — " The supposition that in 
any early period (he burgesses had a voice in the solemn 
a«ts of die legislature is untenable." (Else and Pi-ogress, 
&c., i. S14.) But they certainly did, at one time or other, 
obtain this right, "or convert tiiemselves," as he expresses 
it, "into (he third estate of the realm;" so that upon any 
hypothesis a great constitutional change was wrought in the 
powers of the commons. The revolutionary character of 
Montfort's parliament in the 4:9th of Hen. III. would suffi- 
ciently account both for the appearance of representatives 
from a democracy so favorable to that bold reformer and for 
the equality of power with which it was pi-obabiy designed 
to invest thera. But whether in the more peaceable times 
of Edward I. the citizens or bui^esscs were recognized as 
essential parties to eveiy legislative measure, may, as I have 
shown, be open lo much doubt. 
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I cannot upon tlie whole overcoine the argument from the 
silenee of all historians, from the deficiency of all proof aa 
to any presence of citizens and burgesses, in a representative 
character as a house of commons, before the 49th year of 
Henry III. ; because after this tJme historians and chroniclers 
exactly of the same character as the former, or even less 
copious and valuable, do not omit to mention it We are 
accustomed in the sister kingdoms, so to speak, of Uie conti- 
nent, founded on the same Teutonic ori^nal, to argue against 
the existence of representative councils, or other institutions, 
from the same absence of positive testimony. No one 
believes that the three estates of France wei-e called togetlier 
before the time of Philip the Fair. No one strains the 
representation of cities in the eortes of Castile beyond the 
date at vhich we discover its existence by testimony. It is 
t ue I at unreasonable inferences may he made from what is 
nan liy called negative evidence ; but how readily and how 
often r we deceived by a reliance on testimony I In many 
nstances the negative conclusion carries with it a conviction 
eq al to a great mass of affirmative proof. And such I 
reckon the inference from the language of Roger Hoveden, 
of Matthew Paris, and so many more who speak of councils 
and parliaments full of prelates and nobles, without a syllable 
of the burgesses. Either they were absent, or Ihey were too 
insignificant to be named; and in that case it is Im-d to per- 
ceive any motive for requiring their attendance. 

Note VIH. Page i3. 

A record, which may be read in Brady's History of Eng 
land (vol. ii. Append, p. 66) and in Rymer (t iv. p. 1237), 
relative to the proceedings on Edward II. 's flight into Wales 
and subsequent detention, recites that, " the king having left 
his kingdom without government, and gone away with no- 
torious enemies of the queen, prince, and realm, divers 
prelates, earls, barons, and knights, then being at Bristol in 
the presence of the said queen and duke (prince Edward, 
duke of Cornwall), h/ the assent of the whole commoncdfi/ of 
the realm there being, unanimously elected the said duke to 
be guardian of the said kingdom ; so that the said duke and 
guardian should rule and govern the said realm in the name 
and by the authority of the king his father, he being thus 



Hosted =vGoogIe 



Chap. VIIL HOUSE OF COMMONS. 221 

absent." But the king being taken and brought baek into 
England, the power tlms delegated to the guardian ceased of 
coui'se ; whereupon the bishop of Hereford was sent to press 
the king to permit that the great seal, which he had with 
him, the prinee having only Hsed his private seal, should be 
used in all things that required it. Accordingly the king 
sent the great seal to the queen and prince. The btiliop ia 
said to have been thus commi^oned to fetch the seal by the 
prince and queen, and by the said prelates and peers, with 
the asseiU of the said cmrnnontdty then being at Hereford. It ia 
plain that tliese were mere woi-ds of course ; for no parliament 
had been convoked, and no proper representatives could have 
been either at Bristol or Hereford. However, this is a very 
curious i-ecord, inasmuch as it proves the importance attaclied 
to the forms of the constitution at this period. 

The Lords' Committee dwell much on an enactment in the 
parliament held at York in 15 Edw. II. (1322), which they 
conceived to be the first express recognition of the con'itiiu- 
tional powers of the lower house. It was there enacted 
that "for ever tliereafter ail manner of ordinances or pro- 
visions made by the subjects of the king or his heirs, by any 
power or authority wlialsoever, concerning tlie royal power 
of the king or his heirs, or against the estate of the crown, 
should be void and of no avail or foree whatsoever ; but the 
matters to be estabUshed for the estate of the king and of 
his hell's, and for the estate of the realm and of the people, 
should be treated, accorded, and established in parliament by 
Ihe king, and by the assent of the prelates, ear!?, and barons, 
and the commonalty of the realm, according as had been 
before accustomed, Tliis proceeding, therefore, declared the 
legislative authority to reside only in the king, willi the 
assent of the prelates, earls, and barons, and commons assem- 
bled io pailiament ; and that every legislative act not done 
by that authority should be deemed void and of no effect. 
By whatever violence this statute may have been obtained, 
it declared the constitutional law of the realm on ibis im- 
portant subject." (p. 282.) The violence, if resistance to 
the usurpation of a subject is to be called such, was on the 
part of the king, who had just sent the earl of Lancaster to 
the scaffold, and the present enactment was levelJed at the 
ordinances which bad been forced upon the crown by liia 
fiiction. The lords ordmnera, nevertheless, had been ap- 
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pointed with consent of the commons, as has been mentioned 
in the text; so that this provision in 15 Edward II. seems 
rather to limit than to enhance the supreme power of pai-Ha- 
ment, if it iveve meant to prohibit any future enactment of 
the same kind by its sole authority. But the statute is de- 
claratoiy in its nature ; nor can we any more doul>t that the 
legislative authority was reposed in the king, lords, and 
commons before this era than that it was so ever afterwards. 
Unsteady as the constitutional usage had been tlirough the 
reign of Edward I., and willing aa both he and his son may 
have been to prevent its complete establishment, the necessity 
of parliamentary consent both for levying money and enacting 
laws must have become an article of the public creed before 
his death. If it be true that even after this declaratory 
statute laws were made without the assent or presence of the 
commons, aa the Loi-ds' Committee incline to hold (p. 285, 286, 
287), it was undeniably an irregular and unconstitutional 
proceeding ; but this can only show that we ought to be very 
slow in presuming earlier proceedings of the same nature to 
have been more conformable to the spirit of the existing 
constitution. The Lords' Committee too often reason from the 
feet to the right, as well as from the words to the fact ; both 
are fallacious, and betray them into some vacillation and per- 
plexity. They do not, however, question, on the whole, but 
that a new constitution of the legislative assembUes of the 
realm had been introduced before the 15th year of Edward 
H., and that " the practice had prevailed so long before as to 
give it, in the opinion of the parliament then assembled, the 
force and effect of a custom, which the parliament declared 
should thereafter be considered as established law," (p. 293.) 
This appears to me rather an inadequate exposition of the 
public spirit, of the tendency towai-ds enlarging the basis of 
the constitution, to which the " practice and custom" owed its 
origin ; but the positive facts are truly stated. 

Note IX. Page 120. 

Writs are addressed in 11th of Edw. 11. " comilibus, ma- 
joribus baronibus, et pr^latia," whence the Lords' committee 
infer that the style used in John's charter was still preserved 
(Report, p. 277). And though in those times there might 
be much irregularity in issuing writs of summons, the term 
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" majores barones " must have had an application to definite 
persons. Of the irregularity we may judge by the fact that 
under Edward I, about eighty were genci'ally summoned; 
under his son never so many as fifty, sometimes less than 
forty, as may be seen in Dugdale's Suramonitionea ad Par- 
liaraentum. The committee endeavor to draw an inference 
from this against a subsisting right of tenure. But if it is 
meant that the king had an acknowledged prerogative of 
omitting any baron at his discretion, the higher English 
nobiiily must have lost its notorious privileges, sanctioned by 
long usage, by the analogy of all feudal governments, and 
by the charter of John, whicli, though not renewed in terms, 
nor intended Co be retained in favor of the lesser bavons, or 
tenants i» capite, could not, relatively to the rights of the 
superior order, have been designedly i-elinquished, 

Tlie committee wish to get rid of tenure as conferring a 
right to summons ; they also strongly doubt whether the sum- 
mons confeiTcd an heredilary nobiiily ; but they assert lliat, 
in the loth of Edward III., "those who may have been 
deemed to have been in the reign of John distinguished as 
majores barones by the honor of a personal writ of sum- 
mons, or by the extent and iniliience of their property, from 
the otbcx tenants in chief of the crown, were now cleai-ly be- 
come, with the earls and the newly created dignity of dulve, 
a distinct body of men denominated peers of the land, and 
having distinct personal riglils ; while Ihe other tenants in 
chief, whatsoever their rights may have been in the reign 
of John, sunk into the general mass." (p. 814.) 

The appellation " peers of the land " is said to occur for 
the first time in 14 Edward U. (p. 281), and we find them 
very distinctly in Ihe proceedings gainst Berefoi-d and others 
at the be^nning of the next reign. They were, of coui-se, 
entitled to trial by their own order. But whether all laymen 
summoned by particular writs to parliament were at that time 
considered as peers, and triable by the rest as such, must bv 
questionable, unless we could assume that tlie writ of sum- 
mons already ennobled the blood, which is ut least not the 
opinion of the committee. If, therefore, the writ did not con- 
stitute an hereditary peer, nor tenm'e in chief by barony give 
a right to sit in pai'liament, we should have a dlfflculty in 
finding any determinate estate of nobility at alL exclusive of 
earis, who were, at all times and without exception, indbpu- 
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tably noble ; an hypothesis manifestly paradoxical, and con- 
tradicted by histoiy and law. If it be said that prescription 
was the only tifle, tiiis may be so far granted that the majores 
larones had by prescription, antecedent to any statute or 
chai'ter, been summoned to pai-liament ; but this presci-iption 
would not be broken by the omission, through negligence or 
policy, of an individual tenant by barony in a few parlia- 
menis. The prescription was properly in favor of the class, 
the majores harones generally, and as to them it was perfect 
extending itself in right, if not always in fact, to every one> 
who came within its scope. 

In the Third Report of the Loi-ds' Commitfee, apparently 
drawn by tlie same hand as the Second, they "conjecture 
that after the establishment of llie commons' house of parlia- 
ment as a body by election, separate and distinct from the 
loi'ds, all idea of a right to a writ of summons to parliament 
by reason of tenure had ceased, and that the dignity of baron, 
if not conferred by patent, was considered as derived only 
from the king's writ of summons." (Thii-d Report, p. 22G.) 
Yet they have not only found many cases of persons sum- 
moned by writ several times whose descendants have not 
been summoned, and hesitate even to approve the decision 
of the house on the Clifton barony in 1673, when it was de- 
termined that the claimant's ancestor, by writ of summons 
and sitting in parliament, was a peer, but doubt wJiether 
" even at this day the dooti-ine of that ease ought to be con- 
sidered as generally applicable, or may be limited by time 
and circumstances." '■ (p. 33.) 

It seems, with much deference to more learned investiga- 
tors, rather improbable that, either before or after the regu- 
lar admission of the knights and burgesses by representa- 
tion, and consequently the constitution of a distinct lords' 
house of parliament, a writ of summons could have been 
lawfully withheld at the king's pleasui-e from any one holding 

1 Thia doubt mia soon afterw&r^ 1>een aa universal pracCke. It was held 
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Buch lancis by baroay as rend led him notoriously one of the 
tnajores harones. Nor will this he much iftecte 1 1 y argu- 
menls from the inexpediency or supposed inomily of permit 
ting the right of sitting as a peer of paihament to be trans- 
ferred by alienation. The Lords' Committee dwell at length 
upon them. And it is true that, in our original feudal con- 
Btitulioii, the flefe of tlie crown could not be alienated without 
ita consent. But when this was obtained, when a barony had 
passed by purchase, it would naturally draw with it, as an in- 
ddeat of tenure, the privilege of being summoned to parlia 
ment, or, in language more accustomed in those times, the 
obligation of doing suit and service to the king in his high 
court. Nor was the alienee, doubtless, to be taxed without 
hia own consent, any move than another tenant in copite. 
What incongruity, therefore, is there in the supposition that, 
after tenants in fee-simple acquired by statute the power of 
alienation without previous consent of the crown, the new 
purchaser stood on the same footing in all other respects as 
before the statute ? It is also much to be observed that the 
claim to a summons might be gained by some methods of 
purchase, using that word, of course, in the legal sense. Thus 
tlie husbands of heiresses of baronies were fi-equently sum- 
moned, asd sat as tenants by courtesy after the wife's death ; 
though it must be owned that the committee doubt, in theii- 
ThiiS Keport (p. 47), whetlicr tenancy by courtesy of a dig- 
nity was ever allowed as a right. Thus, too, every estate 
created in tail male was a diversion of the inheritance by the 
ownei-'s sole will from its course according to law. Yet in 
the case of the barony of Abergavenny, even so late as the 
reign of James I., the heir male, being in teizin of the lands, 
was called by writ ■is baion, to the exclusion of the hen- gen- 
eraL Surely this was au authentic lenognition, not oniy of 
baronial tenure as the foundat on of a light to sit in parlia- 
ment, but of its alienability by the tenant' 

If it be asked whether the posterity of a baron aliening 
the lands which gave him a right to be summoned to the 
king's court would be entitled to the pnvileges of peerage 
by nobility of blood, it is true th'^t, according to Collins, 
whose opinion the committee incline to toUow, there are in- 
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stenuea of persons in suet circumstances being summoned. 
But this seems not to prove anything io tlie purpose. The 
king, no one doubts, from the time of Edward I., used to 
summon by writ many who had no baronial tenure ; and the 
circumstance of having alienated a barony could not render 
any one incapable of attending parliament by a different title. 
It is very hard lo determine any question as to times of much 
irregularity ; but it seems that the posterity of one who had 
parted with his baronial lands would not, in those early times, 
as a matter of course, remain noble. A right by tenure 
seems to exclude a right by blood j not necessarily, because 
two collateral titles may coexist, but in the principle of the 
constitution. A feudal principle was surely the more ancient j 
and what could be more alien to this than a baron, a peer, an 
hereditary counsellor, without a flef ? Nobility, that is, gen- 
tility of birth, might be testified by a pedigree or a bearing ; 
but a peer was to be in arms for the crown, to grant his own 
money as well as that of others, to lead his vassals, to advise, 
to exhort, to restrain the sovereign. The new theory came 
in by degrees, but in the decay of every feudal idea; it was 
the substitution of a different pride of aristocracy for that of 
baronial wealth and power ; a pride nourished by heralds, 
more peaceable, more indolent, more accommodated lo the 
rules of fixed law and vigorous monarchy. It is difficult to 
trace the progress of this theory, which rested on nobility of 
blood, but yet so remfirkably modified by the original princi- 
ple of tenure, that the privileges of this nobility were ever 
confined to the actual possessor, and did not take his kindred 
out of the class of commoners. This sufficiently demonstrates 
that the phrase is, so to say, cataehrestic, not used in a proper 
sense ; inasmuch as the actual seizin of the peerage as an 
hereditament, whether by writ or by patent, is as much requi- 
■ate at present for nobility, as the seizin of an estate by b arony 
was in the reign of Henry III. 

•Tenure by barony appears to have been recognized by the 
house of lords in the reign of Henry VI., when the earldom 
of Arundel was clwmed as annexed to the " castle, honor, 
and lordship aforesaid." The Lords' Committee have elabo- 
rately ^sproved the allegations of descent and tenure, on 
whidi this claim was allowed, (Second Report, p. 406—426.) 
But all with which we are concerned is the decision of tho 
>!rown and of the house in the 11th year of Henry VL, 
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wLefher it were right or wrong as to the particular facta of 
the case. And liere we find that the king, by the advice and 
assent of the lords, " considering that Richard Fitzalan, &&, 
was seized of the castle, honor, and lordship iu fee, and by 
reason of his possession thereof, without any other reason or 
ci-ealJon, was earl of Arundel, and held the name, style, and 
honor of earl of Arundel, and the place and seat of earl of 
Arundel in parliament and councils of the king," &e., admits 
him to the same seat and place as his ancestors, earls of 
Arundel, had held. This was long afterwards confirmed by 
act of parliament (3 Car. L), reciting the dignity of earl of 
Arundel to be real and local, &C., and settling the title on 
cei'lain persons in tail, with provisions against alienation of 
the castle and honor. This appears to establish a tenure by 
barony in Arundel, aa a recent determination had done in 
Abergavenny. Arundel was a very peculiar instance of an 
earldom by tenure. For we cannot doubt that all earls were 
peers of parliament by virtue of that rank, though, in fact, all 
held extensive lands of the crown. But in 1669 a new doc- 
trine, ■which probably had long been floating among lawyers 
and in the house of lords, was laid down by the king in coun- 
cil on a claim to the title of Fitzwalter. The nature of a 
barony by tenure having been discussed, it was found " to 
have been discontinued for many ages, and not in being" (a 
proposition not very tenable, if we look at the Abergavenny 
case, even setting aside that of Arundel as peculiar in its 
character, and as settled by statute) ; " and so not fit to be re- 
ceived, or to admit any pretence of right to succession there- 
to." It is fair to observe that some eminent judges were 
present on this occasion. The committee justly say that " this 
decision" (which, after all, was not in the house of lords) 
" may perhaps be considered as amounting to a solemn opin- 
ion thai, although in early times the right to a writ of sum- 
mons to parliament aa a baron may have been founded on 
tenure, a contrary practice had prevailed for ages, and that, 
therefore, it was not to be taken as then forming part of the 
constitutional law of the land." (p. 446.) Thus ended bar- 
ony by tenure. The final decision, for such it has been con- 
sidered, and recent attempts to revive the ancient doctrine 
have been defeated, has prevented many tedious investiga- 
tions of claims to baronial descent, and of alienations in times 
long past. For it could not be pretended that every fraction 
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of a barony gave a riglit to summons ; and, on ihe other hand, 
alienations of parcels, and descents to coparceners, must have 
been common, and sometimes difficult to disprove. It was 
held, indeed, by some, that the eafut baroniee, or principal 
lordship, contained, as it were, the vital principle of the peer- 
age, and that its owner was the true baron ; but this assump- 
tioQ seems uncertain. 

It is not very easy to reconcile this peremptory denial of 
peerage by tenure with the proviso in the recent statute tak- 
ing away tenure by knight-service, and, inasmuch as it con- 
verts all tenure into socage, that also by barony, "that this 
act shall not infringe or hurt any title of honour, feudal or oth- 
er, by which any person hath or may have right to sit in the 
fords' house of parliament, as to hia or their title of honour, or 
flitting in parliament, and the privilege belongmg to them as 
peers." (Stat. 12 Car. II. c. 24, s. 11.) 

Surely this clause was designed to preserve the incident to 
baronial tenure, the privilege of being summoned to parlia- 
ment, while it destroyed its original i-oof, the tenure itaeF. 
The privy council, in their decision on the Fitzwalter claim, 
did not allude to this statute, probably on account of the above 
proviso, and seem to argue that, if tenure by bai-ony was no 
longer in bemg, llie privilege attached to it must have been 
extinguished also. It is, however, observable that tenure by 
barony is not taken away by the statute, except by implica- 
tion. No act indeed can be more loosely drawn than this, 
which was to change essentially the condition of landed prop- 
erty throughout the kingdom. It literally abolishes all ten- 
ure in capile ; though this is the basis of the crown's right 
to escheat, and though lands in common socage, which the act 
with a strange confusion opposes to socage in capile, were as 
much holden of the king or other lord as those by knight-ser- 
vice. Whether it was intended by the silence about (enure 
by barony to pass it over as obsolete, or this arose fi-om negli- 
gence alone, it cannot be doubled that the proviso preserving 
3ie right of sitting in parliament by a feudal honor was intro- 
duced in order to save that privilege, as well for Arundel and 
Abei^venny aa for any other that might be entitled to it.^ 

iThBcgnUnnanHjofbttronrVtennre poEseasiUD of Berkeley cistla, puMahed 

lHflbeenuintroyert«dbySirHi«lsNIcd- aa in AppenfliK lo hij Reoort of tba 

laa, in Bi'Die remarks on 8UUh a claim L'IbIb Peerage, In the particular case 

purred by the present earl Jltaharding tbete aeem to ha™ been several dllHeul- 
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Note X. Page 137. 



The equitable jurisdiction of the Court of CJiaiicei-y has 
been lately traced, in some respects, though not for the special 
purpose mentioned in the text, higher than the reign of Rich- 
ard II. This great minister of the crown, as he was at least 
from, the time of the conquest,' always till the reigo of Ed- 
ward III. an ecclesiastic of high dignity, and honorahly dis- 
tinguished as the keeper of the king's conscience, was pecu- 
liarly intrusted with ihe duty of redressing the grievances of 
the subject, both when they sprung from misconduct of the 
government, through its subordinate officers, and when tlie in- 
jury had been inflicted by powerful oppressors. He seema 
generally to have been the chief or president of the council, 
when it exerted that jurisdiction which we have been sketch- 
ing in the text, and which will be the subject of another note. 
But he is more prominent when presiding in a separate tribu- 
nal as a single judge. 

The Court of Chancery is not distinctly to be traced under 
Henry III. For a passage in Matthew Paris, who says of 
Kadulfua de Nevil — "Erat regis fidelissimus caucellarius, et 
inconcussa columna veritatis, singulis sua jura, pnecipue pau- 
peribus, juste reddens et indilate," may be construed of his 
judicial conduct in the coundl. This province naturally, how- 
ever, led to a separation of the two powers. And in the 
reign of Edward I. we find the king sending certain of the 
petitions addressed to him, praying extraordinary remedies, to 
the chancellor and master of the rolls, or to either separate- 
ly, by writ under the privy seal, which was the usual mode 
by which the king delegated the exercise of his prerogative 
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to his council, directing them to give sucli remedy as should 
appear to be consonant to honesty {or equity, konestuii). 
" There is reason to believe," says Mr. Spence (Equitable 
Jurisdiction, p. 335), " that this was not a novelty." But I 
do not know upon what grounds this is believed. Writs, both 
those of courae and others, issued from Chancery in the same 
reign, (Palgi-ave's Essay on King's Council, p. 15.) Lord 
Campbell has given a few specimens of petitions to the coun- 
cil, and answers endorsed upon them, in the reign of Edward 
I., communicated to him by Mr. Hardy from the records of 
the Tower. In all these the petitions are refeiTed to the clian- 
cellor for justice. The entry, at least as given by lord Camp- 
bell, is commonly so short that we cannot always determine 
whether the petition was on account of wrongs by the crown 
or others. The following is rather more clear than the rest : 
" 18 Edw. I. The king's tenants of Aultoii complain that 
Adam Gordon ejected Siem from their pasture, contrary to 
the tenor of the king's writ Eesp. Venlant partes coram 
cancellario, et ostendat ei Adam quare ipsos ejecit, et fiat lis 
juslJtia." Another is a petition concerning concealment of 
dower, for which, perhaps, there was no le^ remedy. 

In the reign of Edward II. the peculiar jurisdiction of the 
chancellor was still more distinctly marked. " From petitions 
and answers lately discovered, it appears that during this 
reign tlie jurisdiction of the Court of Chancery was consider- 
ably extended, as the ' consuetudo cancellariai ' is often famil- 
iarly mentioned. We find petitions referred to the chancellor in 
hia court, either separately, or in conjunction with the king's 
justices, or the king's Serjeants ; on disputes respectmg the 
wardship of intants, partition, dower, rent-charges, tithes, 
and goods of felons. The chancellor was in full possession 
of his jurisdiction over charities, and he auperinlended the 
conduct of coroneia. Mere wrongs, such as malicious prose- 
cutions and tie-ipasses to personal property, are sometimes the 
subject of proceedings before him ; but I apprehend that 
those were cases where, from powerful combinations and con- 
federacies, redress could not be obtained in the courts of com- 
mon law." (Lives of Chanc vol. i. p. 204). 

Lord Campbell, still with matei-ials furnished by Mr. Har- 
dy, has given not less than (hirty-eight entries during the 
reign of Edward II., where tlie petition, though sometimes 
directed to the coundJ, is referred to the chancellor for deter- 
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mination. One only of these, so far as we can judge from 
their very brief expression, implies anything of an equitable 
jm-iadietion. It is again a case of dower, and the claimant is 
remitted to the Chancery ; " et flat sibi ibidem justitia, quia 
non potest juvari per communem legem per breve de dote." 
This case is in the Rolls of Parliament (i. 340), and had been 
previously mentioned by Mr, Bi-uce in a learned memoir on 
the Court of Star-Chamber. (Archjeolc^a, xxv. S45.) It 
i^ difficult to say whether this fell within the modern rules of 
equity, but the general principle ia evidently tlie same. 

Another petition is from the commonalty of Suffolk to the 
council, complaining of false indictments and presentments in 
couris-leet. It is answered — " Si quis sequi-voluerit adver- 
sus falsos indicatores et procuratores de falsia indictamentis, 
sequatur in Cancel!, et habebit remedium consequens." Sev- 
eral other entries in this list are illustrative of the jurisdiction 
appertaining, in fact at least, to the council and the chancel- 
lor! and being of so early a reign form a valuable accession 
to those which later reeoi'ds have fiiraished to Sir Matthew 
Hale and others. 

The Court of Chancery began to decide causes as a court 
of equity, according to Mr. Hardy, in the reign of Edward 
ni., probably about 22 Edw. HI. (Introduction to Close 
Koila, p. 28.) Lord Campbell would carry this jurisdiction 
higher, and the instances already mentioned may be sufficient 
just to pi-ove that it had begun to exist. It certainly seems 
no unnatural supposition that the great principle of doing jus- 
tice, by which the council and the chancellor professed to guide 
their exercise of judicature, may have led them to grant re- 
lief in some of those numerous instances where the common 
law was defective or its rules too technical and unbending, 
Bui, as has been observed, the actual entries, as fai- as quoted, 
do not aifoi'd many precedents of equity. Mr, Hardy, indeed, 
suggests (p. 25) that the Oaria Jiegis in the Norman period 
proceeded on equitable principles; and that this led to the 
removal of plainfs into it from the county-court. This is, 
perhaps, not what we should naturally presume. The subtle 
and technical spirit of the Norman lawyers is precisely that 
which leads, in legal procedure, to definite and unbending 
rules ; while in the lower courts, where Anglo-Saxon thanes 
had ever judged by the broad rules of justice, accoi-ding to 
the circumstances of the case, rather than a strict line of law 
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wLich did not yet exist, we might expect to find all the un- 
certainty and inconsistency which belongs to a system of equi- 
ty, until, as in England, it has acquired by length of time 
the uniformity of law, but none at least of the technical- 
ity so characteristic of our Nonnan common law, and by 
whicli the great object of judicial proceedings was so contin- 
ually defeated. This, therefore, does not seem to me a prob- 
able cause of the removal of suits from the county court or 
court-baroa to those of Westminster. The true reason, as I 
have observed in another place, was the partiality of these 
local tribunals. And the expense of trying a suit before the 
iustices in eyre might not be very much gi-eater than in the 
county court. 

I conceive, therefore, that (he three supreme courts at West- 
minster proceeded upon those rules of strict law which they had 
chiefly themselves established ; and this from the date of their 
separation from the original Gitna Regis. But whether the 
king's council may have given more extensive remedies than 
the common law afforded, as early at least as the reign of 
Henry III., is what we are not competent, apparently, to 
affirm or deny. We are at present only concerned with 
the Court of Chancery. And it will be interesting to quote 
the deliberate opinion of a late distinguished writer, who has 
taken a different view of the subject from any of his prede 
cessors. 

"Ailer much deliberation," says Lord Campbell, "I must 
express my clear conviction that the chancellor's equitable 
jurisdiction is as indubitable and as ancient as his common- 
law jurisdiction, and that it may be traced in a manner 
equally satisfactory. The silence of Bracton, Glanvil, Fleta, 
and other early juridical writers, has been strongly relied 
upon to disprove the equitable jurisdiction of tlie chancellor ; 
but they as littie notice his common-law jurisdiction, most of 
them writing during the subsistence of the Atda Segia ; and 
they all speak of the Chancery, not as a court, but merely as 
an office fcs; the making and sealing of writs. There are no 
veiy early decisions of the chancellors on points of law any 
more than of equity, to be found in the Year-books or old 

abridgments By 'equitable jurisdiction' must he 

understood the extraordinary interference of the chancellor, 
without common-law process or regard to the common-law 
"■ules of proceeding, upon the petition of a party gi-ieved who 
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was without adequate remedy in a court of common law ; 
whereupon the opposite party was compelled to appear and 
to be examined, either pei-sonally or upon written interroga- 
tories : and evidence being heard on both sides, without the 
interposition of a jury, au order was made secundum teqimm 
et bonum, which was enforced by imprisonment. Such a 
jurisdiction had belonged to the Aula Regia, and waa long 
exercised by parliament ; and, when pai'Iiament was not 
sitting, by the king's ordinary council. Upon the dissolution 
of the Atda Regia many petitions, which parliament or the 
council could not conveniently dispose of, were referred to 
the chancellor, sometimes with and sometimes without asses- 
sors. To avoid the circuity of applying to parhament or the 
counoU, the petition was very soon, in many instances, ad- 
dressed originally to the chancellor himself." (Lives of 
Chancellors, i. 7.) 

In the latter part of Edward IIL's long reign this equitable 
jurisdiction had become, it ia likely, of such fiequent exerdse, 
that we may consider the following brief summary by lord 
Campbell as probable by analogy and substantially true, if not 
sustained in all respects by tlie evidence that has yet been 
brought to light: — " The jurisdiction of the Court of Chan- 
cery was now established in all matters wliere its own officers 
were concerned, in petitions of right where an injury was al- 
leged to be done to a subject by the king or his officers in 
relieving against judgments in courts of law (lord C. gives 
two instances), and genei-ally in cases of fraud, accident, and 
trust." (p. 291.) 

In the reign of Eichard II. the writ of suipcena was in- 
vented by John de "Waltham, master of the rolls ; and to this 
a great importance seems to have been attached at the time, 
as we may perceive by the frequent complaints of the com- 
mons in parliament, and by the traditionary abhorrence in 
which the name of tlie inventor was held. " In reality," says 
lord Campbell, " he first framed it in its present form when 
a clerk in Chancery in the latter end of the reign of Edward 
III. ; but the invention consisted in merely adding to the 
old clause, Quiimsdam eertis de causis, the words ' Et hoc mb 
ptena eenttrm libraruin nuHatenus omittas ; ' and I am at a loss 
to conceive how such importance was attached to it, or how 
it was supposed to have brought about so complete a revolu- 
tion in equitable proceedings, for the penalty was never en- 
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forced ; and if the party failed to appear, his default was 
treated, according to the practice prevaihog in our own lime, 
as a contempt of court, and made the foundation of compul- 
sory process." (p. 296.) 

The commons in parliament, whose sensitiveness to public 
grievances was by no means accompanied by an equal sagac- 
ity in devising remedies, had, probably without intention, vast- 
ly enhauced tjje power of the chancellor by a clause in a re- 
medial act passed in the tliirty -sixth year of Edward III., that, 
" If any man that feeleth himself aggi-ieved contrary to any 
of the ardcles above written, or others contained in divers 
statutes, will come into the Chancery, or any for him, and 
thereof make his complaint, he shall presently there have 
remedy by force of the said articles or statutes, without else- 
where pursuing to have remedy." Yet notliing could be more 
obvious than'that the breach of any statute was cognizable 
before the courts of law. And the miscliief of pei-mitting 
men to be sued vexatiously before the chancellor becoming 
felt, a statute was enacted, tiiii-ty years indeed after this time 
(17 Ric. II. e. 6), analogous altogether to those in the late 
reign respecting the jurisdiction of the council, which, in- 
citing that " people be compelled to come before the king's 
council, or in the Chancery by writs grounded on untrue sug- 
gestions," provides tliat "the chancellor for the time being, 
presently after that such suggestions be duly found and proved 
untrue, shall have power to ordain and award damages, ac- 
cording to his discreiion, to him which is so troubled unduly 
as aforesaid," "This remedy," lord Campbell justly re- 
marks, "which was referred to the disci'etion of the chan- 
cellor himself, whose jurisdiction was to be controlled, 
proved, aa might be eipected, whoOy ineffectual ; but it was 
used as a parliamentarv recognition of his jurisdiction, and 
a pretence for lefusmg to establish any other check on it" 
(p. 247.) 

A few years before this statute the commons had petitioned 
(13 Ric n,Eot. Pwl iii. 269) that the chancellor might 
make no order against the common law, and that no one 
should appeal' before the chancellor where remedy was ^ven 
by the common law, "This carries with it an admission," as 
lord C. observes, " that a power of jurisdiction did reside in 
the chancellor, so long as he did not determine gainst tlie 
, nor interfere where the common law furnished 
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a remedy. The king's answer, ' that it should continue as the 
usage had becTi heretofore,' clearly deraonsUutes tjiat such an 
authoritj, restrained within due boiiuds, was recognized by 
the constitution of the country." (p. 805.) 

The aet of 17 Ric. 11. seems to have produced a greater 
regularity in the proceedings of the court, and put an end to 
such hasty interference, on perhaps verbal suggestions, as liad 
^ven rise to this remedial provision. Fi-om the very year in 
which the statute was enacted we find bills in Chancery, and 
the answers to them, i-egularly filed ; the grounds of demand- 
ing relief appear, and the chancellor renders liimself ia ev- 
ery instance responsible for the orders he has issued, by thus 
showing that they came within his juiisdiction. There are 
certainly many among the earlier bills in Chancery, which, 
according to the statute law and the great principle that they 
were determinable in other courts, could not have been heardj 
but we are unable to pronounce how far the allegation usual- 
ly contained or implied, that justice could not be had else- 
where, was founded on the real circumstances. A calendar 
of these early proceedings (in abstract) is printed in the In- 
troduction to the first volume of the Calendar of Chancery 
Proceedings in the Reign of Elizabeth, and mayabo be found 
in Cooper's Public Records, i. 356. 

The struggle, however, in behalf of the common law was not 
at an end. It is more than probable that the petitions against 
encroachments of Chancery, which fill the rolls under Henry 
IV., Henry V., and in the minority of Henry VI., emanated 
from that numerous and jealous body whose interests as well 
as prejudices were so deeply ailected. Certain it is that the 
commons, though now, acknowledging an equitable jurisdiction, 
or rather one more extensive than is understood by the word 
" equitable," in the greatest judidal officer of the crown, did 
not cease to remonstrate against his transgression of these 
boundaries. They succeeded so far, in 1436, as to obtain a 
statute {15 Henry VI. c. 4) in these words : — " For that di- 
vers persons have before this time been greatly vexed and 
grieved by writs of svhpcena, purchased for matters deter- 
minable by tlie common law of this land, to the great damage 
of such persons so vexed, in suspension and impediment of the 
common law as aforesaid ; Our loi-d the king doth command 
that the statutes thereof made shall be duly observed, accord- 
ing to the form and effect of the same, and that no writ 
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of suipcena be granted from hencefortli imtil surety Tie 
found to satisfy the party so grieved and vexed for his dam- 
ages and expenses, if so be tliat the matter cannot be made 
good which is contained in the bill." It was the intention of 
the commons, as appears by the preamble of this statute and 
more fully by their petition in Rot. Pari. (iv. 101), that the 
matters contained in the bill on which the mbpcena was issued 
should be not only true in themselyes, but such as could not 
be determined at common law. But the king's answer ap- 
pears rather equivocaL 

The principle seems nevertheless to have been generally 
established, about the reign of Henry VI., that the Court of 
Chancery exercises merely a remedial jurisdiction, not indeed 
controllable by courts of law, unless possibly in such ciicum- 
stances as cannot be expected, but bound by its general re- 
sponsibility to preserve the limits which ancient usage and 
innumerable precedents have imposed. It was at the end of 
this reign, and not in that of Richard IL, according to the 
writer so often quoted, that the great enhancement of the 
chancellor's authority, by bringing feoffments to uses within 
it, opened a new era in the history of our law. And this the 
judges brought on themselves by their nan'ow adherence to 
teclinical noiions. They now began to discover this ; and 
those of Edward IV., as lord Campbell weD says, were " very 
bold men," liaving repealed the statute de donis by their own 
autliority in Taltarum's case — a stretch of judicial power be- 
yond any that the Court of Chancery had ventured upon. 
They were also exceedingly jealous of that court ; and in one 
ease, reported in the Year-books (22 Edw. IV. 37), advised 
a party to disobey an injunction from the Court of Chancery, 
telling him that, if the chancellor committed him to the Fleet, 
they would discharge the prisoner by habeas corpus. (Lord 
Campbell, p. 394.) The case seems lo have been one where, 
in modem times, no injunction would have been granted, the 
courts of law being competent to apply a remedy. 

Bote XI. Page 139. 

This intricate subject has been illustrated, since the first 
publication of these volumes, in an Essay upon the original 
Authority of the King's Council, by Sir Francis Palgrave 
fl834), written with remarkable perspicuity and freedom 
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froia iliffii=ivene'!s But I do not yet assent to the judg- 
ment ot thf luthor as to the legality of proceedings be- 
fore the council which I have represented as unconstitu- 
tional, and nhich certainly it was the object of parliament to 

"It sceras, he aays, "that in the i-eign of Henry III, the 
council was consideied as a court of peers witJiin the terms 
of Magna Chaita, and before whicb, as a court of original 
jurisdiction, the nghts of tenants holding w eapite or by 
barony were to be dis ussed and decided, and it unquestiona- 
bly exercised a direct jurisdiction over all the king's subjects" 
(p. 34). The first volume of Close Rolls, published by Mr. 
Hardy since Sir F. Palgrave's Essay, coafains no instances 
of jurisdiction exercised by the council in tlte reign of John. 
But they begin immediately afterwards, in the minority of 
Henry III. ; so that we have not only the fullest evidence 
that the council took on itself a coercive jurisdiction in mat- 
ters of law at that tjme, but that it had not done so before ; 
for the Close Rolb of John are so full as to render the nega- 
tive argument satisfactory. It will, of course, be understood 
tliat I take the ftiots on the authority of Mr. Hardy (Intro- 
duction to Close EoUs, vol. ii,), whose diligence and accuracy 
are indisputable. Thus this exercise of judicial power be- 
gan immediately after the Great Cliarter. And yet, if it is 
to be reconciled with the tweoty-ninfb section, it is difficult to 
perceive ia wliat manner that celebrated provision for person- 
al liberty gainst the crown, which has always been accounted 
the most precious jewel in the whole coronet, the most valua- 
ble stipulation made at Runnymede, and the most enduring 
to later times, could merit the fondness with which it has been 
regarded. " Non super eum iblmus, uec super eum mittemus, 
nisi per legale judicium parium suorum, vel per legem terrse." 
If it is alleged that the jurisdiction of the king's council was 
the law of the land, the whole security falls to the ground 
and leaves the grievance as it stood, unredressed. Could the 
judgment of the council have been reckoned, as Sir F. Pal- 
grave supposes, a "judicium parium suorum," except perhaps 
in the case of tenants in chii^? The woi-d is commonly un- 
derstood of that trial per pais which, in one form or another, 
is of immemorial antiquity in our social institutions. 

"Though this jurisdiction," he proceed?, "was more fre- 
quently called into action when parliament was sitting, still is 



Hosted =vGoogIe 



238 JURISDICTION OF Notes to 

was no less inherent in the council at all other times ; and 
until the middle of the reign of Edward III. no exception had 
ever been taken to tlie form of its pi'oceedings." He sub- 
joins indeed in a note, "Unless the statute of 5 Edw. III. c. 
9, may be considered as an earlier testimony against the au- 
thority of the council. This, however, is by no means clear, 
and there is no corresponding petition in the parliament roll 
from which any further information could be obtained " (p. 34). 

Tlie UTesistihle conclusion trom this passage is, that we 
have been wholly mistaken in supposing t!ie commons under 
Edward III. and his successors to have resisted an illegal en- 
croachment of power in the king's ordinary coundl, while it 
had in truth been exereising an ancient jurisdiction, never 
restrained by law and never complained of by the subject. 
This would reverse our constitutional theory to no small de- 
gree, and affect so mucli the spirit of my own pages, that I 
cannot suffer it to pass, coming on an authority so respectable, 
■without some comment. But why is it asserted that this ju- 
risdiction was inhei-ent in the council ? Why are we to inter- 
pi-et Mi^ft Charta otlierwise than according to the natural 
meaning of the words and the concurrent voice of parhament? 
The silence of the commons in parliament under Edward IL 
as to this grievance will hardly prove that it was not felt, 
when we consider how tew petitions of a public nature, during 
tliat reign, are on tlie rolls. But it may be admitted that tliey 
were not so strenuous in demanding redress, because they 
were of comparatively recent origin as an estate of parlia- 
ment, as they became in the next long reign, the most impor- 
tant, pci'haps, in our early constitutional hisfoiy. 

It is doubted by Sir F. Palgrave whether the statute of 5 
Edw. Ill, c 9, can be considered as a testimony against the 
authority of the counciL It is, however, very natural so to 
interpret it, when we look at the subsequent statutes and peti- 
tions of the commons, directed for moi-e than a century to the 
same objecL "No man shall be taken," says lord Coke 
(2 Inst. 4S), "that is, restrdnedof litierty, by petition or sug- 
gesticn to the king or to his council, unless it be by indict- 
ment or presentment of good and lawful men, where such 
deeds be done. This branch and divers other pai-ts of this 
act have been whoOy explained by divers acta of parliament, 
&IU, quoted in the margent." He then gives the titles of six 
statutes, the first being tliis of 5 Edw. III. c. 9. But let ua 
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suppose that the petition of the coininona in 25 Edw. III. de- 
manded an innovation in law, as it certainly did in long-eslab- 
lished usage. And let us admit what is justly pointed out 
by Sir F. Palgrave, that the king's first answer (o their peH- 
tion js not commensurate to iia request, and reserves, though 
it IS not quite easy to aee what, some part of its extraordinary 
juiiadiction.^ Slill the statute itself, enacted on a similar peti- 
tion m a subsequent parliament, is explicit that " none shall 
be taken by petition or suggestion to the king or his council, 
unless it be by indictment or presentment" (in a criminal 
charge), "or by writ original at the common law" (in a civil 
suit) , " nor shall be put out of his franchise of freeholil, unless 
he have been duly put to answer, and forejudged of the same 
by due coui-se of law." 

Lord Hale has quoted a remarkable passage from a Tear- 
book, not long after these statutes of 25 Edw. III. and 28 
Edw. III., which, if Sir F. Palgrave had not overlooked, he 
would have found not very favorable to his high notions of 
the king's prerogative in council. "In after ages," says Hale, 
"the constant opinion and practice wets to disallow any rever- 
sals of judgment by the council, which appears by the nota- 
ble case in Year-book, 89 Edw. III. 14." (Jurisdiction of 
Lords' House, p. 41.) It is indeed a notable case, wherein 
the chancellor before the council reverses a judgment of a 
court of law. "Mes les justices ne pristoient nul regai-d al 
reverser devant le council, par ceo que ce ne fust place ou 
jugement purroit esire reverse." If the council could not 
exercise this jurisdiction on appeal, which is not perhaps ex- 
pressly taken away by any statute, much less against the lan- 
guage of so many statutes could they lawfully entertain any 
original suit. Such, however, were the vacillations of a mot- 

1 Tb« irDrds of the petition nnd naswer tesiptz ou eicesse, Foil fklt mae ni esta 
Bretbe folloniug:— UBecesmerere." Hot. Par. ii.^SB. 

mjs a tespondre de eon ftaoc tenement, aerredbj (lieivorda "ehose quo toaCba 

fjns ou redempMone, par spposillies de- detonnineil these. Possibly it regnrded 
TuiC )e cookU notre (fi^enr le roi, accnsalions of treason or felony, nhieh 

noun pEu proccE de ley de cea en aiere thougb tbey nonld ulUmstely be tiiej 

"II plest & noire seigneur to rol qne stood! and l^ eicesses were meant rioM 
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ley assembly, ao steady the perseverance of government in 
retaining its power, so indefinite the limits of ancient usage, 
BO loose the phrases of remedial statutes, passing sometimes 
by their generality the intentions of those who enacted them, 
BO useful, we may add, and almost indispensable, was a, por- 
tion of those prerogatives w!iioh the crorni exei'cised through 
the council and chancery, that we find soon afterwards a stat- 
ute (37 Edw. III. c. 18), which recognizes in some measure 
those iri'egular proceedings before the council, by providing 
only that those who make suggestions to the chancellor and 
gi-eat council, by which men are put in danger against the 
form of the charier, shall ^ve secuiity for proving theni. 
This is rendered more remedial by another act next year (38 
Edw. III. c 9), which, however, leaves the liberty of making 
such suggestions untouched. The truth is, thit die act of 25 
Edw. III. went to annihilate the legal and equitible juri^ic- 
tion of the Court of Chancery — the former of wh ch had 
been long exercised, and the latter was begin ing to fcpnng 
up. But the i2 Edw. III. c. S, which seem to go as far as 
the former in the enacting words, will be found acLOidmg to 
the preamble, to regard only criminal chargpi 

Sir Frfincis Palgrave maintains that the council never in- 
termitted its authority, but on the contrary " it continually as- 
sumed more consistency and order. It is probable that the 
long absences of Henry V. from England invested this body 
with a greater degree of importance. After every minority 
and after every appointment of a select or extraordinary coun- 
cil by authority of the legislature, we find that the ordinary 
council acquired a fresh impulse and further powers. Hence 
the next reign constitutes a new era" (p. 80). He proceeds 
to give the same passage wliieh I have quoted from Rot, Pari. 
8 Hen. VI. vol. v. p. 843, as well as one in an earlier par- 
liament (i Hen. VI. p. 28). But I had neglected to slate 
the whole case where I mention the articles settled in parlia- 
ment for the regulation of the council. In the first place, this 
was not the king's ordinary council, hut one specially appointed 
by the lords in parliament for the government of (he realm 
during his minority. They consisted of certain lords spii- 
itual and temporal, the chancellor, the treasurer, and a few 
commoners. These commissioners delivered a schedule of 
provisions " for the good and the governance of the land, which 
the lords that be of the king's council desireth " (p. ^8). It 
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does not explicitlj appear tliat the commons assented to these 
provisions; but it may be pi-esnmed, at least in a legal sense, 
by lieir being present and by flie schedule being delivered 
into parliament, "baillez en meme le parlemenf." But in the 
8 Hen. VI., where the same provision as to the jurisdiction 
of this extraordinary council is repealed, the articles are said, 
after being approved by the lorda spiritual and temporal, to 
have been read "coram domino rege in eodem parliamento, 
in presenlia trium regni statuum" (p. 343). It is always 
held that what is expressly declared to be done in presence 
of all the estates is an act of parliament. 

We And, therefore, a recognition of the principle which had 
always been alleged in defence of the ordinary council in this 
parliamentary confirmation — the principle that breaches of 
the law, which the law could not, through the weakness of ita 
ministers, or con-uption, or partiality, sufficiently repress, must 
be reserved for the strong arm of royal authority. "Thus," 
says Sit- Francis Palgrave, "did the council settle and define 
its principles and practice. A new tribunal was erected, 
and one which oblained a virtual supremacy over the 
common law. The exception i-eserved to their 'discretion' 
of interfering wherever their lordships felt loo much might 
on one side, and too much unmight on the other, was of 
itself sufficient to embrace almost every dispute or trial" 
(p. 81)._ 

But, in the first place, this latitude of construction was not 
by any means what the parliament meant to allow, nor could 
it be taken, except by wilfully usurping powers never im- 
parted; and, secondly, it was not the ordinary council which 
was thus constituted during the king's minority; nor did the 
jurisdiction intrusted to persons so specially named in pai'Ua- 
tnent extend to the regular officers of the crown. Tlie re- 
straining statutes were suspended for a lime ?\. favor of a new 
tribunal. But I have already observed that there was always 
a. class of eases precisely of the same kind as those mentioned 
in the act creating this tribunal, tacitly excluded from the op- 
erafion of those statutes, wherein the coercive jurisdiction of 
the king's ordinary council had great convenience, namely, 
where the course of justice was obstructed by riots, combina- 
tions of maintenance, or overawing influence. And there is 
no doubt that, down to the final abolition of the Court of Star 
Chamber (which was no other than the consilium ordinarium 
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under a different name), these offences were cognizable in it, 
witiiout the regular forms of tlie common law.^ 

" From the reign of Edward IV. we do not trace any 
fnrther opposition to (he authority either of the chancery or 
of the council. These courts had become engrafted on the 
constitution ; and if they excited fear or jealousy, there was 
no one who dared to complain. Yet additional parliumcn- 
tary sauction was not considered as unnecessary by Henry 
VIL, and in the third year of his reign an act was passed 
for giving the Court of Star Chamber, which had now 
acquired its determinate name, further authority to punish 
divers misdemeanors." (Paigrave, p. 97.) 

It is really more than we can grant that the jurisdiction 
of the consilium ordinarium had been engrafted on the con- 
stitution, when (he statute-book was full of laws to restrain, 
if not to abrogate it. The acta already mentioned, in the 
reign of Henry VI., by granting a temporary and limited 
jurisdiction to the coundl, demonstrate tliat its general exer- 
cise was not acknowledged by parliament. We can only 
say that it may have continued witliout remonstrance in the 
reign of Edwai-d IV. I have observed in the text that the 
Rolls of Parliament under Edward IV. contain no com- 
plaints of grievance?. But it is not quite manifest that the 
council did exercise in that reign as much jurisdiction as it 
had once done. Lord Hale tells us that " this jurisdiction 
was gradually brought into great disuse, though there remain 
some slra^ling footsteps of their proceedings till near 3 Hen. 
Vn." (Hist <rf Lords' Jurisdiction, p. 38.) And the famous 
statute in that year, which erected a new court, sometimes 
improperly called the Court of Star Chamber, seems to have 
been prompted by a desire to restore, in a new and more 
legal form, a jurisdiction which was become almost obsolete, 
and, being in contradiction lo acts of parliament, could not 
well be rendered effective without one.'' 

We cannot but discover, throughout the learned and lumi- 
nous Essay on the Authority of the King's Council, a strong 
tendency to represent its exercise as both constitutional and 
salutary. Tlie former epithet cannot, I think, be possibly 
applicable in the face of statute law ; for what else determines 
our constitution? But it is a problem with some, whether 

1 See Note in p. 139, for the stotule 31 H. VI, e, 2, 
iliSwCoiuatuUonBillislorjof Bi^liuid,TOl. I. p 48.(1843,) 
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the powers actually exerted by this anomalous conrt, admit- 
ting them to have been, at least latterly, in conlraTCntion of 
many statutes, may not have been rendeivid necessary by the 
disoi-derly condition of society and the comparative impotence 
of the common law. This cannot easily be solved with the 
defective knowledge that we possess. Sometimes, no doubt, 
the "might on one side, and unmight oa the other," as the 
answer to a petition forcibly expresses it, afforded a justifi- 
cation which, practically at least, the commons themselves 
were content to allow. But were these exceptional instances 
BO frequent as not to leave a much greater number wherein 
tlie legal remedy by suit before the king's justices of assize 
might have been perfectly effectual? For we ai-e not con- 
cerned with the old county courts, which were perhaps 
tumultuary and partial enough, but with the regular admin- 
istration, civil and criminal, before the king's justices of oyer 
and termmer and of gaol delivery. Had not they, generally 
speaking, in the reign of Edward III. and his successors, 
such means of enforcing the execution of law as left no 
sufficient pretest for recurring to an arbitrary tribunal? 
Liberty, we should remember, may require the sacrifice of 
some degree of security against private wrong, which a. 
despotic government, with an unlimited power of restraint, 
can alone supply. If no one were permitted to travel on 
the high road without a license, or, as now so usual, without 
a passport, if no one could keep arms without a registry, if 
every one might be indefinitely detained on suspicion, the 
evil doers of society would be materially impeded, but at the 
expense, to a certain degree, of every man's freedom and 
enjoyment. Freedom being hut a means to the greatest 
good, times might arise when it must yield to the security of 
still higher blessings ; but the immediate question is, whether 
such were the state of society in the fourteenlh and fifteenth 
centuries. Now, that it was lawless and insecure, compara- 
tively with our own times or the times of our fathers is 
hardly to be disputed. But if it required that aJbitrary 
government which the king's council were anxious to main- 
tain, the representatives of the commons in parliament^ 
knights and bui^esses, not above the law, and much 
interested in the conservation of property, must have com- 

51ained very unreasonably for more than a hundred years, 
"hey were apparently as well able to judge as our writers 
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can be ; and if they reckoned a trial by jury at nisi pHus 
more likely, on the whole, to insure a just adjudication of a 
dvil suit, than one before the great offleei-a of state and other 
constitueot members of the ordinary council, it does not seem 
clear to me that we have a right to assert the contriiry. 
This mode of fi-ial by jurj', as has been aeeti in anollier 
place, had acquired, by the beginning of tlie fifteenth cenluiy, 
its present form ; and considering the gi-eat authority of llie 
judges of assize, it may not, pi-obably, have given very 
frequent occasion for complaint of partiality or cori-upt 
influence. 



Note Xn. P^e 150. 

The learned author of the Inquiry into the Rise and Growth 
of the Royal Prerogative in England has founded his histori- 
cal theory on the confusion which lie supposes to have grown 
up between the ideal king of the constitution and the peraonal 
king on the throne. By the former he means the personifi- 
cation of abstract principles, sovereign power, and absolute 
justice, which the law attributes to the gemis king, but which 
flattery or other motives have transferred to the possessor of 
the crown for the time being, and have thus changed the Teu- 
tonic cyning, the first man cS the commonwealth, tlie man of 
the highest weregild, the man who was so much responsible 
that he might be sued for damages in his own courts or d&. 
posed for misgovemment, into the sole irresponsible pei-son 
of indefeasible prerogatives, of attributes almost divine, whom 
Braclon and a long series of subsequent lawyers raised up to 
a height far beyond the theory of our eai-ly constitution. 

This is supporied ivith great acuteness and learning ; nor 
is it possible to deny that the king of England, as tiie hiw- 
books represent liim, is considerably diflerent from what we 
generally conceive aa ancient German chieftain to have been. 
Tet I doubt whether Kir. Allen has not laid too much stress 
on this, and given to the fictions of law a greater influence 
lliaii they possessed in tliose times to which his inquiry re- 
lates ; and whether, also, what he calls the monarciiical the- 
ory was so much derived from foreign sources as he appre- 
hentis. We have no occasion to seek, in the systems of civil- 
ians or the dogmas of churchmen, what arose from a deep- 
seated principle of human nature. A king is a person ; to 
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persons alone we attach the attributes of power and wisdom ; 
on pei-sons we heslow our aiFection or our ill-will. An ah- 
Btrastion, a politic idea of royalty, is convenient for lawyers ; 
it suits the speculative reasoner, but it never can become so 
filiniliar to a people, especially one too rude to have listened 
to such reasoners, as the simple image of the king, the one 
msui whom we are to love and to fear. The other idea is a 
Bort of monarchical pantheism, of which the vanishing point 
is a republic. And to this the prevalent theory, that kings 
are to reign but not to govern, cannot but lead. It is a plaus- 
ible, and in the main, perhaps, for (lie times we have reached, 
a necessary theory ; but it renders monarchy ultimately scarce- 
ly possible. And it was neither the sentiment of the Anglo- 
Saxons, nor of the Norman baronage ; the feudal relation was 
essentially and exclusively personal ; and if we had not enough, 
in a more universal feeling of human nature, to account for 
loyalty, we could not mistake its inevitable connection with 
the fealty and homage of the vassal. The influence of Ro- 
man notions was not inconsiderable upon the continent; but 
they never prevailed very much here; and though, after the 
close alliance between the church and state established by the 
Reformation, the whole v/eight of the former was thrown into 
the scale of the crown, the medireval clergy, as I have ob- 
served in the text, were anything rather than upholders of 
despotic power. 

It may be very true that, by considering the monarchy as 
a merely political institution, the scheme of prudent men to 
avoid confusion, and confer the mimmum of personal author- 
ity on the reigning prince, the principle of his in-esponsibility 
seems to be better maintained. But the question to which we 
are turning our eyes is not a political one ; it relates to the 
positive law and positive sentiments of the English nation in 
the mediteval period. And here I cannot put a few necessa- 
ry fictions givjwn up in the courts, such as, the king never 
dies, the king can do no wrong, the king is everywhere, against 
the tenor of our constitutional language, which implies an act- 
ual and active personality. Mr. Allen acknowledges tjiat the 
act against the Dispensers under Edward II., and recon- 
firmed afler its repeal, for promulgating tbe doctrine that al- 
legiance had more regard to the crown than to the person of 
the king, "seems to establish, as the deliberate opinion of (he 
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legislature, that allegiance is due to tlie person of the king 
generally, and not merely to his crown or politic capacity, so 
as to be released and destroyed by his misgovemment of the 
kingdom" (p, 14); which, he adds, is not easily reconcilable 
with the deposition of Kichard II. But that was accomplished 
by force, with whtUever formalities it may have been thought 
expedient to surround it. 

We cannot, however, infer fi-om the declaration of the 
legislature, that allegiance is due to the king's person and not 
to his politic capacity, any such consequence as that it is not, 
in any possible case, to be released by his misgovemmeat 
This was surely not in the spirit of any parliament under 
Edward II. or Edward III.; and it is precisely because alle- 
gituice is due to the person, that, upon either feudal or natural 
principles, it might be cancelled by personal misconduct. A 
contrary language was undoubtedly held under the Stuarts ; 
but it was not that of the mediteval period. 

The tenet of our law, that all the soil belongs theoretically 
to the king, is undoubtedly an enormous fiction, and very 
repugnant to the barbaric theory preserved by the Sasons, 
that all unappropriated land belonged to the folk, and was 
unalienable without its consent.' It was, however, hut an 
exiension of the feudal tenure to the whole kingdom, and 
rested on the personality of feudal homage. 'William estab- 
lished it more by his power than by any theory of lawyers ; 
though doubtless his successors often found lawyers as ready 
to shape tlie acts of power into a theory as if they had 
originally projected them. And thus grew up the high 
schemes of prerogative, which, for many centuries, were in 
conflict with those of liberty. We are not able, nevertheless, 
to define the constitutional authority of the Saxon kings ; it 
was not legislative, nor was that of William and his, suc- 
cessors ever such; it was not exclusive of redress for private 
wrong, nor was this ever the theory of English law, though 
the method of remedy might not be sufficiently effective ; yet it 
had certainly grown before the Conquest, with no help from 
Eoman notions, to something very unlike that of the German 
kings in Tacitus. 
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Note Xm. Page 164. 

The reduction of the free ceorls into Tillenage, espeeiaKy 
if as general as is usually assumed, is one of the most re- 
markable innovations during the Anglo-Norman period ; and 
one which, as far as our published recoi-ds extend, we cannot 
wholly explain. Observations have been made on it by Mr. 
Wright, in the AMhaeologia (vol. xxx. p. 225). After 
adverting to the oppression of the peasants in Normandy 
which produced several rebellions, he proceeds thus : — 
"These feelings of hatred and contempt for the peasantry 
were brought into our island by the Norman barons in the 
latter half of the eleventh century. The Saxon laws and 
customs continued ; but the Normans airted as the Fi-anka 
had done towards flie Komau coloni ; they enforced with 
harsliness the laws which were in their own favor, and 
gradually threw aside, or broke through, those which were 
in favor of the miserable serf." 

In the Laws of Henry I. we iind the weregild of the 
twyhinder, or villein, set at 200 shillings in Wessex, " qute 
caput regni est et legum" (c. 70), But this expression 
argues an Anglo-Saxon source ; and, in fact, so much in that 
treatise seems to be copied, without regard to the change of 
times, from old authorities, mixed up with provisions of a 
feudal or Norman character, that we hardly know how to 
distinguish what belongs to each period. It is far from 
improbable that villenage, in the sense the word afterwards 
bore, that is, an absolutely servile tenure of lands, not only 
without legal rights over them, but with an incapacity of ac- 
quiiing either immovable or movable property against the lord, 
may liave made considerable strides before the reign of 
Henry II.* But unless light should be thrown on its history 
by the publication of more records, it seems almost impossible 
to determine the introduction of predial vUIenage more pre- 
cisely than to say it does not appear in the laws of England 
at the Conquest, and it does so in the time of GlanviL Mr 
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Wright's Memoir in the Archteologia, ahove quoted, contains 
Bome interesting mutter; but he has too much confounded 
the theow, or Anglo-Saxon slave, with tlie ceorl; not even 
mentioning the latter, though it ia indisputable that vUlantis 
is the equivalent' of ceorl, and.senJtw of theow. 

But I suspect that we go a great deal too far in setting 
down the descendants of these ceorls, that is, the whole 
Anglo-Saxon population except thanes and burgesses, as 
almost universally to be counted such villeins as we read of 
in our law-books, or in concluding that the cultivators of the 
land, even in the thirteenth centuiy, were wholly, or at least 
generally, servile. It is not only evident that small free- 
holders were always numerous, but we are, perhaps, greatly de- 
ceived in fancying that the occupiers of villein tenements were 
usually villeins. Terre-ienmiti en viUenage and tenants par 
copie, who were undoubtedly free, appear in the early Tear- 
books, and we know not why they may not ahvays have ex- 
isted.^ This, however, is a subject which I am not sufficiently 
conversant with records to explore ; it deserves the attention 
of those well-informed and diligent antiquaries whom we pos- 
eess. Meantime it is to be observed that the lands occupied 
by viUani or lordarii, according to the Domesday survey, 
were much more extensive than the copyhdds of the present 
day i and making eveiy allowance for enfranchisements, we 
can hardly beheve Ihat all these lands, being, in fact, by far 
the greater part of the soil, were the eiUenagia of Glanvil'a 
wid Bracton's age. It would be interesting to ascertain at 
what time the latter were disliuguished from libera tene- 
menta ; at what time, that is, the distiuctlon of territorial 
servitude, independent as it was of the personal state of the 
occupant, was established in England. 



Note XIV. Page 166. 

This identity of condition between the villein regardant 
and in gross appears to have been, even lately, called in 
question, and some adliere to the theory which supposes an 
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inferiority in the latter. The following considerations wiD 
prove that I have not been mistaken in rejecting it : — 

I. It will not be contended that the words " regardant " 
and "in gross" indicate of themselves any specific difference 
between the two, or can mean anything but the title by which 
thu villein was hcld( prescriptive and territorial in one eas*^ 
absolute in the other. For the proof, therefore, of any such 
difference we refjuire some ancient authority, which lias not 
been given. II. The villeJn regardant might be severed 
from the manor, with or without land, and would theo become 
a villein in gross. If he was sold as a domestic serf, he 
might, perhaps, be praefieally in a lower condition thau 
beibre, but his legal state was the same. If he was aliened 
with lands, parcel of the manor, as in the case of its descent 
to coparceners who made partition, ho would no longer be 
regardant, because that implied a prescriptive dependence on 
the lord, but would occupy the same tenements and be in 
exactly the same position as before. " Villein in gross," says 
littleton, " is where a man is seised of a manor whei-eunto a 
villein is regai'dant, and gi-anteth the same villein by deed to 
another; then he is a villein in gross, and not regardant." 
(Sect. 181.) III. Tlie servitude of aU villeins was so com- 
plete that we cannot coHceive degrees in it. No one could 
purchase lands or possess goods of his own ; we do not find 
that any one, being stJ^ctly a villein, held by certain services; 
" he must have regard," says Coke, " to that which is com- 
manded unto him; or, in the words of Bracton, 'a quo prte- 
standum servitium incertum et indeterminatum, ubi scire non 
potent vespere quod servitium fieri debet mane.'" (Ca 
Lit. 120, b.) How could a villein in gross be lower than this? 
It is true that the villein had one inestimable advantage over 
the American negro, that he was a freeman, except relatively 
to his lord ; possibly he might be better protected against 
personal injury ; but in his incapacity of acquiring secure 
properly, or of refusing labor, he was just on the same footing. 
It may be conjectured that some villeins in gross were de- 
scended fivam the servi, of whom we find 25,000 enumerated 
in Domesday, Littleton says, "If a man and his ancestors, 
whose heir he is, have been seised of a villein and of his 
ancestors, as of villeins in gross, time out of memoiy of man, 
these are villeins in gross," (SecL 182.) 

It has been often asserted that villeins in gross seem not to 
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have been a numerous olnsa, and it might not be eiisy to ad- 
duce distinct instances of them in the fourteenth and fifteenth 
centuries, though we should scarcely infer, from the pains 
Littleton takes to describe them, that none were left in his 
time. But some may be found in an earlier age. In the 
ninth of John, William sued Ealph the priest for granting 
away lands which he held to Canfoi-d priory. Ealph pleaded 
that they were bis freehold. "William replied that he held 
them in villenage, and tliat he (the plaintiff) had sold one of 
Ralph's sisters for four shillings. (Elomefleld's Norfolk, voL 
iii. p. 360, 4to edition.) And Mr. Wright has found in 
Madox's Foi-mulare Anglicanum not less than five instances 
of villeins sold with their femily and chattels, but without 
land. (Archteologia, xxx. 228.) Even where they were 
gold along with land, unless it were a manor, they would, as 
has been observed before, have been villeins in gi-oss. I have, 
however, been informed that in valuations under escheats in 
the old recoi-ds a separate value is never put upon villeins; 
their alienation without the land was apparently not contem- 
plated. Few cases couceming villeins in gross, it has been 
said, oecap in the Year-books ; but villenage of any kind 
does not furnish a great many; and in several I do not per- 
ceive, in consulting the reporl^ that the party can be shown 
to have been regardant One reason why villeins in gross 
should have become less and less numerous was that they 
could, for the most part, only be claimed by showing a wiit- 
ten grant, or by prescription through descent; so that, if the 
title-deed were lost, or the descent unproved, the villein be- 
came free. 

Manumissions were often, no doubt, gratuitous ; in some 
cases the villeia seems to have purchased his freedom. For 
though in strictness, as Glanvil tells us, he could not "liber- 
fatem suam suis denariis quferere," inasmuch as all he pos- 
sessed already belonged to the lord, it would have been thought 
a meanness to insist on so estreme a right. In order, how- 
ever, to make the deed more secure, it was usual to insert the 
name of a third person as paying the consideration-money 
for the enfranchisement (Archteologia, xxx. 228.) 

It appears not by any means improbable that regular mon- 
ey payments, or other fixed liabilities, were often substituted 
instead of uncertain services for the benefit of the lord as 
well as the tenant. And when these had lasted a considera- 
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We time in any manor, flie villenage of the latter v thout any 
manumiMion, would haie expired by d ue de B t jer 
haps, an entry of his tenure on the cou troll 1 a cojy 
given to himielf, ivoiild operate of taeli n consiru t on of 
law, as a manumission This I do not p etend to dete m e. 

Note XV. Page 171. 

The public history of Europe in the middle ages inade- 
quately represents the popular sentiment, or only when it is 
expressed too loudly to escape the regard of writers intent 
sometimes on less important subjects. But whea we descend 
below the surface, a sullen mm-mur of discontent meets the 
eai-, and we perceive that mankind was not more insensible to 
wrongs and sufferings than at present Besides the various 
outbreakiugs of the people in several counties, and their com- 
plaints in parliament, aftei- the commons obtained a represen- 
tation, we gain a conclusive insight into the spirit of Ihe times 
by their popular poetry. Two very interesting collections of 
this kind have been lately published by the Camden Society, 
througli the diligence of Mr. Thomas Wright ; one, tlie Po- 
ems attributed to Walter Mapes; the olher, the Political 
Songs of England, fi-om John to Edward II. 

Mipes lived under Henry II., and has long been known as 
the reputed author of humorous Latin verses ; but it seems 
much more probable, that the far greater part of the collec- 
tion lately printed is not fi-om his hand. They may pass, not 
for the production of a single person, but rather of a class, 
during many years, or, in general words, a century, ending 
with the death of Henry III. in 1272, Many of them are 
professedly written by an imaginary Golias. 

"They are not the expressions of hostility of one man 
against an order of monks, but of the indignant patriotism 
of a considerable portion of Ihe English nation against the 
encroachments of civil and ecclesiastical tyranny," (Intro- 
duction to Poems ascribed to Walter Mapes, p. 21.) The 
poems in this collection reflect almost entirely on the pope 
and the higher clei^. They are all in rhyming Latin, and 
chiefly, though with exceptions, in the loose trociiaie metre 
called Leonine. The authors, therefore, must have been 
clerks, actuated by the spirit which, in a church of great in- 
equahty in its endowments, and with a very numerous body 
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of poor clei^, is apt to gain strength, but certainly, as eccle- 
siastical Listoiy bears witness, not one of mere envious ma- 
lignity towards Hie prelates and tlie court of Eome. These 
deaei-ved nothing better, in the thirteenth century, than biting 
satire and indignant reproof, and the poets were willing enough 
to bestow both. 

But this popular poetry of the middle ages did not confine 
itself to the church. In the collection entitled 'Political 
Songs' we have some reflecting on Henry III., some on the 
general administration. The famous song on the battle of 
Lewes in 1264 is the earliest in English ; but in the reign of 
Edwai-d I. several occur in that language. Others are in 
French or in Latin ; one complaining of the taxes is in an 
odd mixture of these two languages ; which, indeed, is not 
without other examples in medircval poetry. These Latin 
songs could not, of course, have been generally understood. 
But what the priests sung in Latin, they siiid in English ; 
the lower clergy fanned the flame, and gave utterance to 
what othei-s felt. It may, perhaps, be remarked, as a proof 
of general sympathy with the democratic spirit which was 
then fermenting, that we have a song of exultation on the 
great defeat which Philip IV. liad just sustained at Courtrai, 
in 1S02, by the burgesses of the Flemish cities, on whose 
liberties he had attempted to trample (p. 187). It is ti-ue 
that Edward I. was on ill terms with France, but the politi- 
cal interests of the king would not, perhaps, have dictated tha 
popular ballad. 

It was an idle exaggeration in him who said that, if he 
could make the ballads of a people, any one might make 
their laws. Ballads, like the press, and especially tliat por- 
tion of the press which bears most analogy to them, generally 
speaking, give vent to a spirit which has been at work before. 
But they had, no doubt, an influence in rendering more de- 
terminate, as well as more active, that resentment of wi-ong, 
that indignation at triumphEmt oppression, that beUef in tha 
vices of the great, which, loo often for social peace and their 
own happiness, are cherished by the poor. In comparison, 
indeed, with the efficacy of the modern press, the power of 
ballads is trifling. Tlieir lively sprightliness, the humoi-ous 
tone of their satire, even their metrical form, sheathe the 
sting; and it is only in times when political bitterness is at 
its height that any considerable influence can be attached to 
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them, and then it becomes undistingulshable from more en- 
ergetic motives. Those which we read in the collection 
above mentioned appear to me rather the signs of popular 
discontent than greatly calculated to enhance it. In that 
sense they are very inleresting, and we cannot but desire to 
see tlie promised continuation to the end of Eichard II.'s 
reign.' They are said to have become afterwai-ds less fre- 
quent, though the wai-s of the Roses were likely to bring 
lliem forwai-d. 

Some of the political songs are written in France, though 
relating to our kings John anil Henry III. Deducting these, 
we have two in Latin for tlio former reign ; seven in Latin, 
three in French (or what the editor calls Anglo-Norman, 
which is really the same tiling), one in a mixture of the two, 
and one in English, for the reign of Hemy III. In the 
reigns of Edwai-d I. and Edward II. we have eight in Latin, 
three in French, nine in English, and four in mixed lan- 
guages; a style employed prabably for amusement. It must 
be observed that a large proportion of these songs contain 
panegyric and exultation on victory rather than satire ; and 
that of the satire much is general, and much fails on the 
church ; so that the animadversions on tlie king and the 
nobility arc not very fi'equent, though with considerable bold- 
ness ; but this is more shown in the Latin than the English 
poems. 



Hosted =vGoogIe 



INTRODUCTION. Chap. IS. Pabt L 



CHAPTER IX.» 



CtJniNQ THE 



IntrodncUon— Dmllne of tltemtnre In the latter Period of the Eeman Empire ~ 
Its Ctuaea — UoiTUptiDn of tlie latin langnnes — Means by which it won etfijctsd 
— Tomiatlon of BBH Languages — GeneniL Ignorance of the Dark Ages— Scirciti 
of Booka— Causae that ptefented the total Extinction of Leaning — Prcialence 
— their BBfecla-'--™ "™^ '"*?_. ^^"P °" -. . o"" 






— Pilgrimagts — 
■ Fore^^ Triblo d 



It has been the object of every preceding chapter of this 
work, either to trace the civil revolutions of states during the 
period of the middle ages, or to investigate, with rather more 
minute attention, their political institutions. There remains 
a large tract to be explored, if we would complete the circle 
of historical information, and give to our knowledge that 
copiousness and clear perception which arise from compre- 
hending a subject under numerous relations. The philosophy 
of history embraces far more than the wai-s and treaties, the 
fections and cabala of common political narration; it extends 
to whatever illustrates the charaoter of the human species in 
a particular period, to their reasonings and sentiments, their 
arts and industry. Nor ia this comprehensive survey merely 
interesting to the speculative philosopher; without it ihe 
statesman would form very erroneous estimates of events, 
and find himself constantly misled jn any analo^eal applica- 
tion of them to present circumstances. Nor is it an uncom- 
mon soui-ce of error to neglect the general signs of the times, 
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and to deduce a prognostic fi'om some partial coincidence 
with past evenls, where a more enlarged compari^^on of all 
the facia that ought to enter into the combination would 
destroy the whole parallel. TJie philosophical student, how- 
ever, will not follow the antiquaiy into his minute details; 
and though it is hard to say what may not supply matter for 
a reflecting mind, there is always some danger of losing 
siglit of grand objects in historiciil disquisition, by too lal)Ori- 
ous a research into trifles. I may possibly be thouglit to 
furnish, in some instances, an example of the error I con- 
demn. But in the choice and disposition of topics to whicli 
the present chapter relates, some have been omitted on 
account of their comparative insignilicance, and others on 
account of their want of connection wi(!i the leading subject. 
Even of those treated I can only uadewake to give a 
transient view ; and must bespeak the reader's candor to 
remember that passages which, separately taken, may often 
appear superficial, are but parts of the context of a single 
chapter, as the chapter itself is of an entire work. 

The Middle Ages, according to tho division I have 
adopted, comprise about one thousand years, from the invasion 
of France by Ciovis to that of Naples by Ciiarfes VIII. 
This pei'iod, considered as to tlie state of society, has been 
esteemed dark through ignorance, and barbarous through 
poverty and want of refinement And allhough this character 
is much less applicable to the last two centuries of the 
period than to those which preceded its commencement, yet 
we cannot expect to feel, in I'espect of ages at best imper- 
fectly civilized and slowly progressive, that interest which 
attends a more perfect development of human capacities, and 
more brilliant advances in improvement. The fli-st moiety 
indeed of these ten ages is almost absolutely ban'cn, and 
presents little but a catalogue of evils. The subversion of 
the Roman empire, and devastation of its provinces, by bar- 
barous nations, either immediately pi-eceded, or were coinci- 
dent with the commencement of the middle period. "Wo 
begin in darkness and calamity ; and though tlie sliadows 
grow fainter as we advance, yet we are to break oil' our 
pnrsait as the morning breathes upon us, and the twilight 
reddens into the lustre of day. 

Mo circumstance is so prominent on the first survey of 
Bodety during the earlier centuries of this period as iho 
depth of ignorance in which it was immersed ; and as fcora 
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thig, more than any single cause, the moral and 
ieat[iln^°in social evils wliith those ages experienced appear 
Koniao (q iiave been derived and perpetuated, it desei'vea 

to occupy the first place in tlie ari'angeinent of 
our present subject. We must not altogetlier ascrit>e the 
tuin of liferature to the barbarian destroyers of the Eoioan 
empii-e. So gradual, and, appai-ently, so irretrievable a 
decay had long before spread over all liberal studies, that it 
ia impossible to pronounce whether Ihey would not have 
been almost equally extinguished if the august throne of the 
Ciesars had been left to moulder by its intrinsic weakness. 
Under the paternal sovereignty of Marcus Aurelius the 
approaching declension of learning might be scarcely per- 
ceptible to an incurious observer. There was much indeed 
to distinguish bis times from those of Augustus ; much lost 
in originality of genius, in correctness of taste, in the masterly 
conception and consummate finish of art, in purity of the 
Latin, and even of the Greek language. But there were 
men who made the age famous, grave lawyers, judicious his- 
torians, wise philosophers ; the name of learning was honor- 
able, its professors were encouraged; and along the vast 
surface of the Roman empire thei'e was perhaps a greater 
number whose minds were cultivated by intellectual discipline 
than under the raore brilliant reign of the first emperor. 
It is not, I think, very easy to give a perfectly satisfactory 

solution of the rapid downfall of literature between 
tacanses. (he agcs of Antonine and of D oclet in Perhaps 
the prosperous condition of the erap efromTria to Maicus 
Aurelius, and the patronage whicl tl o e good p ces I e 
stowed oa letters, gave an artifii, il 1 ealtb to then f r a 
moment, and suspended the operat on of I ei e I ch had 
already begun to undermine their v gor Pe baps the tel 
lectual energies of mankind can never r ma n ^ ona y 
and a nation that ceases to prod ce or „ nal and nvent ve 
minds, born to advance the landmarks of knowledge or skill 
will recede from step to step, till it lo es even the secondary 
merits of imitation and industry. During the third century, 
not only there were no great ^vriters, but even few names of 
indifferent writers have been recovered by tiie diligence 
of modern inquiry.'- Law neglected, philosophy pervei-ted 

1 The sutHora of Histflire Lilleniirc do aulhurjly ; two of whom nro nm lost. 
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till it became contemptible, history nearly silent, the Latin 
tongue growing rapidly barbarous, poetry rarely and feebly 
attempted, art more and more vitiated) such were the symp- 
toms by which Ihe age previous to Constantine announced 
the decline of the human intellect. If we cannot fully 
account for this unhappy change, as I have observed, we 
must, however, a=sign much weight to the degradation of 
Home and Italy in the system of Severus and Ids successors, 
to the admission of barbarians into the military and even 
dvil dignities of the empire, to the discouraging influence of 
provincial and illiterate sovereigns, and to the calamities 
which followed for half a century the firat invasion of the 
Goths and the defeat of Decius. To this sickly condition of 
literature the fourth century supplied no permanent remedy. 
If under the house of Conslanline the Roman world suffei-ed 
rather less from civil wai-fare or barbarous invasions than in 
the preceding age, yet every otlier cause of decline just 
enumerated prevailed with aggravated force ; and the fourth 
century set in storms, sufficiently destructive in them- 
selves, and ominous of those calamities which humbled the 
majesty of Rome at the commencement of the ensaing pe- 
riod, and overwhelmed the Western Empire in absolute 
and final ruin before its termination. 

The diffusion of literature is perfectly distinguishable from 
its advancement ; and whatever obscurity we may find in ex- 
plaining the variations of the one, there ai-e a few simple 
causes which seem to account for the other. Knowledge will 
be spread over the surface of a nation in proportion to the 
facilities of education; to the free circulation of books; to 
the emoluments and distinctions which literary attainments 
are found to produce ; and still more to the reward which 
they meet in the general respect and applause of society. 
This cheering incitement, the genial sunshine of approbation, 
has at all times pi'omoled the cultivation of hterature in small 
republics rather than large empires, and in cities compared 
with the country. If these are the sources which nourish 
literature, we should naturally expect that they must have 
become scanty or dry when learning languishes or expires. 
Accordingly, in the later ages of the Roman empire a gen- 
eral indifference towards the cultivation of letters became the 
characteristic of its inhabitants. Laws were indeed enacted 
by Constantine, Julian, Theodosius, and other emperors, for 
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the encouragement of Seamed men and the promotion of lib- 
eral education. But these laws, which would not perhaps 
have been thought necessary in better limes, were unavailing 
to counteract the lethargy of ignorance in which even the 
native citizens of the empire were contented to repose. This 
alienation of men from their national literature may doubtless 
be imputed in some measure to its own demerits. A jargon 
of mystical philosophy, half fanaticism and half imposture, a 
barren and inflated eloquence, a fHvolous philology, were not 
among those charms of wisdom by which man is to be diverted 
from pleasure or aroused from indolence. 

In this temper of the public mind there was little probabil- 
ity that new compositions of excellence would be produced, 
and much doubt whether the old would be preserved. Since 
the invention of printing, the absolute extinction of any con- 
siderable work seems a danger too improbable for apprehen- 
sion. The press pours forth in a few days a thousand vol- 
umes, which, scattered like seeds in the air over the republic 
of Europe, could hardly be destroyed without the extirpation 
of its inhabitants. But in the times of antiquity manuscripls 
were copied with cost, hibor, and delay ; and if the diffusion 
of knowledge be measured by the multiplication of books, no 
unfeir standard, the most golden ages of ancient learning could 
never bear the least comparison with the last three centuries. 
The destruction of a few libraiies by accidental Are, the des- 
olation of a few provinces by unsparing and illiterate barba- 
rians, might annihilate every vestige of an author, or leave a 
few scattered copies, which, from the public indifference, there 
was no inducement to multiply, exposed to similar casualties 
in succeeding times. 

We are warranted by good authorities to assign as a col- 
lateral cause of tliis irretrievable revolution the neglect of 
heathen literature by the Christian church. I am not versed 
enough in ecclesiastical writers to estimate the degree of this 
neglect ; nor am I disposed to deny that the miscliief was be- 
yond recovery before the accession of Constantine. Prom 
the primitive ages, however, it seems that a dislike of pagan 
learning was pretty general among Christians. Many of the 
fathers undoubtedly were accomplished in libei-al studies, and 
we are indebted to them for valuable fragments of authors 
whom we have lost But the literary character of the church 
b not to be measured by that of its more illustrious leaders. 
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Proscribed and persecuti;d, the early Chvistians had not per- 
haps access to the public schools, nor inclination lo stndies 
which seemed, very excusably, uncongenial to the character 
of tlieh" profession. Their prejudices, however, survived the 
establishment of Christianity. The fourth council of Car- 
thage in 398 pi-ohibited the reading of secular books by bish- 
ops. Jei-ome plainly condemns the study of them except for 
pious ends. All physical science especially wan held in 
avowed contempt, as inconsistent with revealed truths. Nor 
do tliere appear to have been any canons made in favor of 
learning, or any restriction on ihe ordination of persona abso- 
lutely illiterate.* There was indeed abundance of what is 
called theological learning displayed in the controveraies of 
the foui'th and Qdh centuries; and those who admire such 
disputations may consider the principal champions in them as 
contributing to the glory, or at least retarding the decline, of 
literature. But I believe rather that polemical disputes will 
be found not only to corrupt the genuine spirit of reli^on, 
but to degrade and contmct the faculties. What keenness 
and subtlety these may sometimes acquire by such exercise is 
more like that worldly shrewdness we see in men whose trade 
it is to outwit their neighbors than the clear and calm dis- 
crimination of philosophy. However this may be, it cannot 
be doubted that the controversies agitated in the church during 
these two centuries must have diverted studious minds from 
profane literature, and narrowed more and more the circle of 
that knowledge which they were desirous to attain. 

The torrent of irrational superstitions which carried all be- 
fore it in tlie fifth century, and the progress of ascetic enthu- 
siasm, liad an influence still more decidedly inimical to learn- 
ing. I cannot indeed conceive any state of society more ad- 
verse to the intellectual improvement of mankind than one 
which admitted of no middle line between gross dissoluteness 
and fanatical mortification. An equable tone of public mor- 
als, social and humane, verging neither to voluptuousness nor 
austerity, seems the moat adapted to genius, or at least to let- 
ters, as it is to individual comfort and national prosperity. 
After the introduction of monkery and its unsocial theory of 

1 Moahelm, Cent, 4. Tiraljoachi en- ops In ths genenl councils of Bphe- 
Ui88irlyChriBtl»aa,'t.ll.p.838. Jortin, names, UemaikB on Ecckataat. Hist 
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duties, the serious and reflecting part of mankind, on whom 
science most relies, were turned to habits which, in the most 
favorable view, could not quicken the intellectual energies; 
and it might be a diflicult question whether the cultirators 
and admirers of useful literature were less likely to be found 
among the profligate citizens of Rome and their barbarian 
conquerors or the melancholy recluses of the wilderness. 

Such therefore was the stale of learning before the subver- 
sion of the "Western Empire- And we may form some notion 
how little probability there was of its producing any excel- 
lent fruits, even if (hat revolution had never occurred, by 
considering what took place in Greece during the subsequent 
ages ; where, although there was some attention shown to 
preserve the best monuments of antiquity, and diligence in 
compiling fiwm them, yet no one original writer of any supe- 
rior merit arose, and learning, though plunged but for a short 
period into mere darkness, may be said to have languished 
in a middle region of twOight for the greater part of a 
thousand years. 

But not to delay ourselves in this speculation, the final 
settlement of barbarous nations in Gaul, Spain, and Italy con- 
summated the ruin of literature. Their first iri-uptions were 
uniformly attended with devastation ; and if some of the 
Gothic kings, after their establishment, proved humane and 
civilized sovereigns, yet the nation gloried in its original 
rudeness, and viewed with no unreason^Ie disdain arts wliich 
had neitiier preserved their cultivators from cori-uption nor 
raised tliem from servitude. Theodoric, the most famous of 
the Ostrogoth kings in Italy, could not write his name, and is 
B^d to have restrained his countrymen from attending those 
schools of learning by which he, or rather perhaps his minis- 
ter Cassiodorus, endeavoi-ed to revive the studies of his Ital- 
ian subjects. Scarcely one of the barbarians, so long as they 
continued unconfused with the native inhabitants, acquired 
the slightest tincture of letters ; and the praise of equal igno- 
rance was soon aspired to and attained by the entire mass of 
the Eoraan laity. They, however, could hardly have divested 
tliemselves so completelj- of all acquaintance with even the 
elements of leai-ning, if the language in which books were 
written had not ceased to be their natural dialect. This re- 
markable change in the speech of France, Spain, and Italy 
is moat intimately connected witli the extinction of learning; 
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and there is enough of obscurity as well as of infci'est in Ihe 
subject to deserve some discussion. 

's obvious, on the most cursory view of the French and 
A languages, tliat they, as well as the Ital- corrapUon 
e derived fi-om one common source, the Lat- of the lbUd 
in. That must therefore have been at some period, '""s*"^' 
and certainly not sine* the establishment of the barbarous na- 
tions in Spain and Gaul, substituted in ordinary use for the 
griginal dialects of those countries which are generally sup- 
posed to have been Celtic, not essentially differing from those 
which are spoken in Wales and Ireland. Rome, says Augus- 
tin, imposed not on!y her yoke, but her language, upon con- 
quered nations. The success of such an attempt is indeed 
very remarkable. Though it is the natural effect of con- 
quest, or even of commei-dal intercourse, to ingraft fresh 
worda and foreign idioms on the stock of tlie original lan- 
guage, yet the entire disuse of the latter, and adoption of one 
radically different, scarcely takes place in the lapse of a far 
longer period than that of the Soman dominion in Gianl, 
Thus, in part of Britany the people speak a language which 
has perhaps sustained no essential alteration from the revolu- 
tion of two thousand years ; and we know bow steadily an- 
other Celtic dialect has kept its ground in "Wales, notwith- 
standing English laws and government, and the long line of 
contiguous frontier which brings the natives of that princi- 
pality into contact with Englislmien. Nor did the Romans 
ever establish their language (I know not whether tliey wished 
to do so) in this island, as we perceive by that stubborn Brit- 
ish tongue which has survived two conquests,^ 

In Gaul and in Spain, however, they did succeed, as the 
present state of the Frencli and peninsular languages renders 
undeniable, though by gradual changes, and not, as the Ben- 

> OLbbon Touodly azsm-te that "the eolor to Gibbon's osEerMon is one la 

tion, was so uuivemll^ adopted In Atrics, to acquin a tastu Ibr liberal Etudliii. aud 

that Ibc lynt traces of the Pualc or «iniDiendation of thdr ivbiiities, ut qui 
ColHo iilioina were presBrrcd only (a tha inoilollnguaml^iinaBamibnuobaDt, slo- 

clloe Knd Fall, rol. 1. p. 60, (Bvo, edit,) II Is sufflciunUy obvious, is vary differed 
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edietinu authors of the Hlstdire Litt^raire de la France seem 
to imagine, fay a audden and arbiti-ary innovalion.^ This ia 
neither possible in itself, nor agreeable to the testimony of 
Irenseus, bishop of Lyons at the end of the second century, 
who laments the necessity of learning Celtic.^ But although 
the inhabitants of these provinces came at lengtli to make use 
of Latin so completely as their mother-tongue that few ves- 
tiges of their original Celtic could perhaps be discovered in 
their common speech, it does not follow (hat they spoke with 
the pure pronunciation of Italians, far less with that conform- 
ity to the written sounds which we assume to be essential to 
the expression of Latin words. 

It appears to be talten for granted that the Romans pro- 
Ancient nounced their language as we do at present, so far 
Litin pro- at least as the enunciation of all the consonants, 
none a n jiQ^yeyg]. ^g jj^^jr admit ouF deviations from the 
classical standard in propriety of sounds and in measure of 
time. Tet the example of our own language, and of French, 
might show ns that orthography may become a very inade- 
quate representative of pronunciation. It is indeed capable 
of proof that in the purest ages of Latinity some vaiialion 
existed between these two. Those numerous changes in 
spelling which distinguish the same words in the poetry of 
Ennius and of Virgil are best explained by the supposition 
of their being accommodated to the current pronunciation. 
Harsh combinations of letters, softened down through delicacy 
of ear or rapidity of utterance, gradually lost their place in 
the written language. Thus exfregit and adrogavtt assumed 
a form representing their more liquid sound ; and aitelor was 
latterly spelled atctor, which has been followed in French and 
Italian. Autor was probably so pronounced at all times ; and 
the orthography was afterwards corrected or corrupted, which- 
ever we please to say, according to the sound. We have the 
best authority to assert that the final m was very faintly pro- 
nounced, rather it soeua as a rest and short interval between 
two syllables than an articulate letter ; nor indeed can we 
conceive upon what other ground it was subject to elision be- 
fore a vowel in verse, since we cannot suppose that the nice 

1 1. vii. preSira. that Celtic tras spoken In Giul, or al 
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ears of Eome would have submitted to a caprioious rale of 
poetry for which Greece presented no aaalogj'.' 

A decisive proof, in my opinion, of the deviation which 
took place, through the rapidity of ordinary elocufion, from 
the strict laws of enandalion, may be found in tlie metre of 
Terence. His verses, which are absolutely refractory to the 
common laws of prosody, may be readily scanned by the appli- 
cation of this principle. Thus, in the fii'st act of the Heautoa- 
timorumenos, a paii; selected at random, I have found : I. Tow- 
els contracted or dropped so as lo shorten the word by a syl- 
lable ; m m, via, diviiui, ei, soKus, earn, unius, mam, divitias, 
senex, voluptcUem, Ulins, semeL H. The proceleusmatic foot, 
or four short syllables, instead of the dactyl ; seen. i. v. 59, 
73, 76, 88, 109 ; seen. ii. v. 36. III. The elision of « in worda 
ending with us or is short, and sometimes even of the whole 
syllable, before tlie next word beginning with a vowel ; in 
seen. i.v. 30,81,98, 101,116,119; seen. ii. v. 28. IV. The 
first syllable of ille is repeatedly shortened, and mdeed nothing 
is more usual in Terence ihantiiis license; whence we may col- 
lect how ready this woi-d was for abbreviation into the French 
and Italian articles. Y. The last letter of ^ud is cut off, 
seen. i. v. 120 ; and seen. ii. v. 8. VI. ffodie is used as a 
pyrrhichius, in seen. ii. v, 11. VII, Lastly, there is a clear 
instance of a short syllable, the antepenultimate of impulerim, 
lengthened on account of the accent at the llSth verse of the 
first scene. 

These licenses are in all probability chiefly colloquial, and 
would not have been adopted in pnbUc harangues, j^ corra-. 
to which the pi-ecepts of rhetorical writers com- oon by tb« 
monly relate. But if the more elegant language p"P"''™> 
of the Romans, since such we must suppose to have been 
copied by Terenee for his higher characters, differed so much 
in ordinary discourse fi'om their orthography, it is probable 
that the vulgar went into much greater deviations. The 
popular pronunciation errs generally, we might say per- 
haps invai-iably, by abbreviation of words, and by lique- 
fying consonants, as is natural to the rapidityof colloquial 
speech.^ It is by their knowledge of orthography and ety- 
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mology that the more educated part of the community is 
preserved from these corrupt modes of pronunciation. There 
is always therefore a slandard by which common speech may 
be rectified; and in proportion to the diifusion of knowledge 
tlnd politeness the deviatioas from it will be more slight and 
Mid tbs graduaL But in distant provinces, and especially 
provincials, -wiiere the language itself is but of recent intro- 
duction, many more changes may be expected to occur. 
Even in Fi-auce and England there are provincial dialects, 
which, if written with all their anomaJies of pronunciation 
as well as idiom, would seem strangely out of unison with 
the regular language ; and in Italy, as is well known, the 
varieties of dialect are still more striking. Now, in an 
advancing state of society, and especially with such a vigor- 
ous political circulaiion as we experience in England, lan- 
guage will constantly appi-oximate to uniformity, as provincial 
expre^ions are more and more rejected for incori'ectiiess or 
indegance. But, where literature is on the decline, and 
public misfortunes contract the cii'cle of those who are solici- 
tous about refinement, as in the last ages of the Iloman 
empire, there will be no longer any definite standard of 
living speech, nor any general desire to conform to it if one 
could be found ; and thus the vicious corruptions of the vulgar 
will entirely predominate. The niceties of ancient idiom 
will be totally lost, while new idioms will be formed out of 
violations of grammar sanctioned by usage, whicli, among a 
civilized people, would have been proscribed at their ap- 
pearance. 

Such appeal's to have been the progi-ess of corruption in 
the Latin language. The adoption of words from the Teu- 
tonic dialects of the barbarians, which took place very fi'eely, 
would not of itself have destroyed the character of that lan- 
guage, though it sullied its purity. The worst Law Latin of 
the middle ages is still Latin, if its barbarous terms have 
bees bent to the regular inflections. It is possible, on the 

or BDperflDOUE letti^rg bj tbe lient »'i>eak-< UQmeran Ut«raa, moTefibimi «b odlofliui. 
«r?f and Df the corrupt abbreTia.UoiiB uBd- — NainebrooaleifnqiiQatlBBimflCi»aati 
«1 wlUi the ^voTRt- Dliaclila T€TV erit et consonaotium qnBeiluD tnaeqiunto td- 

geritf quoram pars d«Tomr], pus destiCul posulcaus ; Multamllleot tenls, Vlt^tui^ 
solet, ploilaque eitremaa sj^kbaa arm pro- ^liam duriof urn \nter pb cODgroHiua^ nnda 
ferendbus, dum prloruinsDoolDdalgent. peitfxit eXcoUegU, et j^uffl idEo luvodii:ta 
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Other hand, to write whole pages of Italian, wliercin every 
word aljall be of unequivocal Latin derivation, though the 
character and personality, if I may so say, of the language be 
entirely dissimilar. But, as I conceive, the loss of literaturo 
took away the only check upon ai'bitraiy pronunciation and 
upon erroneous grammar. Each people innovated through 
caprice, imitation of their neighbors, or some of those inde- 
Bcribable causes which dispose the oi^ans of different nations 
to different sounds. The French melted down the middle 
consonants ; tlie Italians omitted the final. CoiTuplions 
arising out of ignorance were mingled with those of pronun- 
ciation. It would have been marvellous if illiterate and 
semi-barbat'ous provincials had preserved that delicale pre- 
cision in using the inflections of tenses which our best scholars 
do not cleariy attain. The common speech of any people whose 
langu^e is highly complicated will be full of solecisms. 
The French inflections are not comparable in numbei' or 
delicacy to the Latin, and yet the vulgar confuse their most 
ordinary forms. 

But, in all probability, the variation of these derivative 
languages from popular Latin has been considerably less 
than it appears. In the purest ages of Latinity the citizens 
of Rome itself made use of many terms which we deem 
barbarous, and of many idioms which we should reject as 
modern. Tiiat highly complicated grammar, which the best 
writers employed, was too elliptical and obscure, too deficient 
in the connecting parts of speech, for general use. We can- 
not indeed ascertain in what degree the vulgar Latin differed 
from that of Cicero or Seneca. It would be highly absurd 
to imi^ine, as some are said to have done, that modern 
Italian was spoken at Rome under Augustus.^ But I believe 
it may be asserted not only that much the greater part of 
those words in the present language of Italy which strike 
us as incapable of a Latin etymology are in fact derived 
from those current in the Augustan age, but that very many 
phrases which offended nicer ears prevailed in the same ver- 
naculaa- speech, and have passed from thence into the modern 
French and Italian. Such, for example, was the frequent 
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use of prepositions to indicate & relation between two parts 
of a sentence which a classical writer would have made to 
depend on mere inflection,* 

From the difficulty of retaining & right diacriminalion of 
tense seems to have proceeded the active auxiliary verb. It 
is possible that this was borrowed from the Teutonic laii- 
guE^es of the barbarians, and accommodated both by them 
and by the natives to words of Latin origin. The passive 
auxiliary is obtsuned by a very ready resolution of any tense 
in tiiot mood, and has not beea aJtogether dispensed with 
even in Greek, while in Latin it is used much more fre- 
quently. It is not quite so easy to perceive the propriety of 
the active habeo or teneo, one or both of which all modem 
languages have adopted as their auxiliaries in conjugating 
the verb. But in some instances this analysis is not im- 
proper; and it may be supposed that nations, careless of 
etymology or coiTectness, applied the same vei-b by a rude 
analogy to cases where it ought not strictly to have been 
employed.' 

Next to the changes founded on pronunciation and to the 
anbatitulion of auxiliary verbs for inflections, the wsage of 
&.B definite and indefinite ai'ticles in nouns appears the most 
considerable step in the transmutation of Latin into its dei'iva- 
tive languages. None but Latin, I believe, has ever wanted 
this part of speech ; and the defect to wliich custom recon- 
ciled the Eomans would be an insupei-able stumbling-block 
to nations who were to translate their original idiom into 
that language, A coarse expedient of applying umts, ipse, or 
iUe to the purposes of an article might perhaps be no unfre- 
quent vulgarism of the provincials; and after the Teutonic 
tribes bi-ought in their own grammar, it was natural that a 
corruption should become universal, which in fact supplied a 
teal and essential deficiency. 

That the quantity of Latin syllables is neglected, or rather 

ftroo 'the cta^hal writets on ngrlenltore the prtfice to TiraiJOBchi's third YOluraa 
and Dthsr seta, thoo^ unne at hta ia- aai Itie thitt^-seeond dissorUitioii of Uu- 

miiJd have tolilhhn. This esHiy, irhii^ ' See Lan;!, Sjiejio della Lingua Etins. 
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lost, in modem pronunciation, seems to be generally Pronuncla- 
admjtled. Whether, indeed, the ancient Eomans, 'ion o" 
in their ordinary speaking, distinguished the raeas- regulated 
«re of syllables with such uniform musical ac- *" i"^"'^^- 
curacy aa we imagine, giving a certain time lo those termed 
long, and exactly half that duration to the short, might very 
reasonably be questioned; though this was probably done, or 
attempted to be done, by every reader of poetry. Certainly, 
however, the laws of quantity were forgotten, and an &&• 
centual pronunciation came to predominate, before Latin had 
ceased to be a living language. A Christian writer named 
Commodianus, who lived before the end of the third century 
according to some, or, as others Ihink, in the reign of Coa- 
Btantine, has left us a philological curiosity, in a series of 
attacks on the pagan superstitions, composed in what are 
meant to be verses, regulated by accent instead of quantity, 
exa^itiy as we read "Virgil at present.^ 

It is not improbable that Commodianus may have ivritten 
in Africa, the province in which more than any the purity of 
Latin was debased. At the end of the fourth century St. 
Augustin assailed his old enemies, the Donatists, with nearly 
the same arms that Commodianus had wielded agiunst hea- 
thenism. But as the refined and various music of hexame- 
ters was unliliely to be relished by the vulgar, he prudently 
adopted a different measure,* All the nations of Eui'ope seem 

aa a ehntt Bpeglmon. Tiis tliaintni- Pjiratua ml epulis, ot refagiaci,™ priB- 

bexmonioiis : — It must be ownad that thia tex& la 

Prff/WMn nfp«ra Tiam pmin'l flpmnn e^cOB'UnB^ DOirapl, uul I ahould nob 

Btret ^^^ ^^ erranj aemon ^^^^^ of aeolne a touij orlKcai aKMr, 
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to love the trochaic verse ; it was frequent on the Greek and 
Koman stage ; it is more common than any other in the 
popular poetry of modem laiigu^ea. This proceeds from 
its simplicity, its liveliness, and its i-eady accommodation, to 
dancing and music. In St Austin's poem he united to a 
trochaic measure the novel attraction of rhyme. 

As Africa mast have lost all i-egard to the rules of measui-e 
in the fourtli century, so it appears that Gaul was not more 
correct in the next two ages, A poem addressed by Aus- 
picius bishop of Toul to count Arbogastes, of earlier date 
probably than the invasion of Clovis, is written with no i-egard 
to quantity.^ The bishop by whom this was composed is 
mentioned by his contemporaries as a man of learning. 
Probably he did not chose to perplex the barbarian to whom 
lie was writing (for Arhogastes is plainly a barbarous name) 
by legilimate Roman metre. In the next centuiy Gregory 
of Tours informs «s that Chilperic attempted lo write Latin 
verses ; but the lines could not be reconciled to any division 
of feet; his ignorance having confounded long and short 
syllables together.^ Mow Chilperic must have learned to 
speak Latin like other kings of tlie Franks, and was a smat- 
terer in several kinds of literature. If Chilperic therefore 
was not master of these distinctions, we may conclude that 
the bishops and other Eomans with whom he conversed did 
Bot observe them ; and that his blunders in versification arose 
from Ignorance of rules, which, however Ht to be preserved in 
poetiy, were entirely oljsolete in the living Latin of his age. 
Indeed the frequency of false quantities in the poets even of 
the flfth, but much more of die sixtli century, is palpable. 
Forlunatus is quite full of them. Tliis seems a decisive 
proof that the ancient pronunciation was lost. Avitus tells 

OonipiirsDaTegDum cffllomiB leUculo Anapiciiis, qui djlljiit, Euluteot dlco 
Quoa cum tnwiswnt ad littus, tnao ftuoil Ic Tuilensl proKime mHgnain in 

This tniBli Is mucli below tlie level of ^"^ """^ '^'''^ mailmo me exultaja 

later than' bis lOB. SChtlperlcua lei cod(^( 

llleeu.^tl des HlBtotlens, t, 1. p. 814; dnoslibros, quorum TMri=nlidebil«smil- 

llbfsinsin the fijUonrog manner 1 — llBpedibuBsubsialcre poBBunl : iniiiiibna, 

dum non InteUlgebat, proiangis gyllobaa 
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MS that few preserved the proper measui-e of syllables in 
singing. Yet he was bishop of Vieiino, where a purer pi-onun- 
ciation might be expected than in tlie remoter parts of Gaul.* 

Del'ective, however, as it had beeorae iD respect of pro- 
Quncialion, Latin was still spoken in France during chunge of 
the sixth and seventh centuries. We have com- ^''''""> 
positions of that time, intended for the people, in ' "*'' 
grammatical language. A song is still extant in rhyme and 
loose accentual measure, wntten npon a victory of Chiolaire 
II. over the Saxons in 622, and obviously intended for circu 
lation among the people.* Fortunatus sajs, in his Life of 
St. Aubin of Angei-s, that he should lake caie not (o use any 
expression unintolli^ble to the people,' Baudemind, in the 
middle of tlie seventh century, declares, in his Life of St 
Amand, that lie writes in a rustic and vulgar style, that the 
readei" may be excited to imitation.^ Not that tliese legends 
were actually perused by the populace, for the very art of 
reading was confined to a few. But tliey were read publicly 
in the churches, and probably with a pi-ouunciatton accommo 
dated to the corruptions of ordinary language. Still the 
Latin syntax must have been lolembly understood; and we 
may tJierefore say tliat Latin had rot ceased to be a living 
language, in Gaul at least, before the latter part of tlie 
sevenili century. Faults indeed against the rules of gram- 
mar, as well as unusual idioms, perpetually occur in the best 
wi'iters of the Merevingian period, such as Gi-egoiy of 
Toura ; while charters drawn up by less expert scliolara 
deviate much further from purity," 

The coiTupt provincial idiom became gradually more and 
more dissimilar to grammatical Latin ; and the lingua lio- 
mana mstica, as the vulgar patois (io borrow a word ihiit I 
cannot well translate) had been called, acquired a distinct 

Hods, t-'iiU. Ulst. I.iHEniLre ilc- La (J™ni grariwt profenisMt uilsais Sai- 

VmniiA r. <l. n. !». II uviiK r^thfi- nmb- ODUUI, 

IB ^1 nmi ruisscC Inctltns Sao Oogenta 
IT UuigundlaauiD. 

^^di^ofSiagniusAiollinaria, ivho pnii^mta™^l""„ld ipt'dli^bita'TnS^ 

diea in «B, and w may prosame his [^j^^ ^^^ de i'AciHl. b. ivll. p.Tia. 
^tgr Co hBiB beon ymUco minor eoiIj , jmgUco et plebelo sonnoiiB propter 

s Ooo "tania of this sonit ™ill snfllee to ™"il!™.ni^Bi iSZ^nmi, t. lit. p. 

(hoY Mint H.BLa(m Ladsuago Has jot ^ Mtm.Oo L'A™liini,i, I. xsi.. p. 6it. 

IloClDloriocstaiOErateRcFrancoruin, p. 135. 
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character as a new language in the eighth centuiy.^ Latin 
orthography, which had been hitherto pretty well maintained 
in bookSj though not always in chartere, gave way to a new 
Bpeliing, conformably to the current pronunciation. Thus 
we find lui, for illins, in the Formularies of Marculfus ; and 
Tu lo juva in a liturgy of Charlemagne's age, for Tu ilium 
juva. When fliis barrier was once 'braken down, such a 
deluge of innovation poured in that all Ihe characteristics of 
Latin were effaced in writing as well as speaking, and the 
existence of a new language became undeniable. In a 
council held at Toui-s in 813 the bishops are ordered to have 
certain liomilies of Ihe fathers translated into the i-ustic 
Eoman, as well as the German tongue.^ After tliis it is 
unnecessary to multiply proofe of the change which Latin 
had undergone. 

In Italy the progressive corruptions of the Latin language 
IticotrQp- were anal(^ous to those which occurred in France, 
tioa la Italy, (hough we Jo not find in writings any unequivocal 
specimens of a new formation at so early a period. But the 
old inscriptions, even of the fourth and fifth centuries, are 
full of solecisms and corrupt orthography. In legal instru- 
ments under the Lombard kings the Latin inflections are indeed 
used, but with so little regard to propriety that it is obvious the 
writei-s had not the slightest fincfure of grammatical knowl- 
edge. Tliis observation extends to a very large proportion of 
such documents down to the twelfth century, and is as ap- 
plicable to France and Spain as it is to Italy. In tliese 
Chanel's the peculiar characteristics of Italian orthography 
and grammar frequently appear. Thus we find, in the eighdi 
century, diveatis for debeatis, da for de in the ablative, avendi 
for habendi, dava for dabat, cedo a deo, and ad ecclesta, 
among many similar corruptions.' Latin was so changed, 
it is said by a writer of Charlemagne's age, that scarcely 
any part of it was popularly known. Italy indeed had suf- 
fered more than France itself by invasion, and was reduced 
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to a lower state of barbarism, though probably, from (he 
greater distinctness of pronunciation habitual to the Italians, 
Siey lost less of their original language than the French. I 
do not find, however, in the writers who have treated this 
subject, any express evidence of a vulgar language ■distinct 
from Latin earlier than tlie close of the tenth century, when 
it is said in the epitaph of Pope Gregory V., who died in 
999, that he instructed the people in tliree dialects — Ihe 
Frankish or German, the vulgar, and the Latin.^ 

When Latin had thus ceased to be a living language, the 
whole treasury of knowledge was locked up from 
the eyes of the people. The few who might have <^^S™t 
imbibed a taste for literature, if hooka had been ""^Jly^"" 
accessible to (hem, were reduced to abandon pur- 
suits that could only be cultivated thi-ough a kind of education 
not easily within their reach. Schools, confined to cathedrals 
and monasteries, and exchisively designed for the purposes 
of religion, afforded no encouragement or opportunities to 
the laity.^ The worst effect was, that, as the newly-formed 
languages were hardly made use of in writing, Latin being 
still preserved in all legal instruments and public corre- 
spondence, the very use of letters, as well as of books, was 
forgotten. For many centuries, to sum up (he account of 
ignorance in a word, it was rare for a layman, of whatever 
rank, to know how to sign his name.* Their charters, till 
the tise of seals became general, were subscribed with the 
mark of the cross. Still more extraordinary it was (o find 
one who had any tincture of learning. Even admitting 
every indistinct commendation of a monkish biographer 
(with whom a knowledge of church-music would pass for 
literature*), wc could make out a very short list of scholars. 

miaaie'of Ha IbDrewDth centner (SiE- 
mondi, I. T. p. 206), ntr Philip Om 

■.^-i=-s3 *-""■■'■ »4."Ei.r; SR.-.rft.T 

Fredsiio Uacbarossa could not reoi fF™J? """".^ „ ,t ^J^^^ '^ 

(StruriBB, Corpus Ilist. Geraaa t i. "'^ "" ^•""^""^ "••" P^easea. 
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None certainly were more dislinguished as such tlian Charle- 
magne and Alfred. But the former, iinlesa we reject a very 
plain testimony, waa incapable of writing;* and AJfi-ed found 
difficulty in making a translation fi'om the pastoral instruc- 
tion of St. Gregory, on account of his imperfect knowledge 
of Latin.* 

Whatever mention, therefore, we find of learning and the 
learned during these dark ages, must be undei'Slood to relate 
only to such as wei-e within the pale of clei'gy, which indeed 
was pretty extensive, and comprehended many who did not 
exercise the offices of religious ministry. But even the 
elei'gy were, for a long period, not very materially superior, 
as a body, to the uninsti-ucled laity. A cloud of ignorance 
overspread the whole face of the church, hai'dly bi-oken by 
a few glimmering lights, who owe much of their distinction 
to the surrounding darkness. In tlie sixth century the best 
writers in Latin were scarcely read ; * and perhaps from the 
middle of this age to the eleventh there was, in a general 
view of literature, little difference to be discerned. If we 
look more accurately, there will appear certain gradual 
shades of twilight on each side of tlie greatest obscurity. 
France reached her lowest point about the beginning of flie 
eighth century ; but England was at that time more respecta- 
ble, and did not fall into complete degi-adation till tlic middle 
of the ninth. There could be nothmg more depbrable than 
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the state of lefters in Italy and in England during the suu- 
eeeding century ; but France cannot be denied to liave been 
uniformly, tliough very slowly, progressive fi'om the time of 
Charlemagne.^ 

Of this prevailing ignorance it is easy to produce abun- 
dant testimony. Contracts were made verbally, for want of 
notaries capable of drawing up charters ; and these, when 
written, were frequently barbarous and ungramraatical to an 
incredible degree. For some considerable intervals scarcely 
any monument of litei'ature has been preserved, except a few 
ji-jiinc chronicles, the vilest legends of saints, or verses equally 
destitute of spirit and metre. In almost every council the 
ignorance of the clei^ forms a subject for reproach. It is 
asserted by one held in 992 that scarcely a single person was 
to be found in Rome itself who knew the first elements of 
letters.' Not one priest of a thousand in Spain, about the 
age of Charlemagne, could address a common letter of salu- 
tation to another.' In England, Alfred declares that he 
could not recollect a single priest south of the Thames (tlie 
most civilized part of England), at the time of his accession, 
who understood the ordinary prayers, or could translate Latin 
into his mother-tongue.^ Nor was this better in the time of 
Dunstan, when, it is said, none of the clergy knew how to 
write or translate a Latin letter.^ The homi)ies which they 

1 TheaafburJitkcantiirleSjllieelghth, (EMj'nitii the airaoeoa. But, as till! fi 

]u^ qna,rto Tolumes of the Llterarv nuuD Cictthat thev could wrif« no Latin. 
H[fltory of Frftneo. by tbe t^ithors 



lasJadoT Is tahen up wltb blogruphles, count of tbe feueraT jguoraaco el LLtin. 

lato nhjcb a reader may dire at random, Tbe ieji\ wbfch. tbia dtcellent pilnce 

I may refer alao to the 14th volume of as endeavor, he says, that aU tbe Bog. 

ttimbf t^Abli^LetieiifaDdGoujst, a them, ma; learn to rea^ English beft» 

little betDn tbe middle of Ibe last cen- they take to lujy employnieiit. After- 

Tlnbosehi, Storjii della Letterainra, Id Latin. Sefhre theCaDlah inyadim 

t ill., and MaratMl'8 fortj-tbiri DlBaer- inieed, be tellB ua. ohurcbeB were nel 

dldon of letters in Italy ; but I cannot got Utile gix>d from them, being written 

■ liraboscbi, t. 111. p.^l9S. > Uahllhm. Co Be Dlpiomatlci, p. SB. 

■were wholly occupied nith studyine contemporary annalists, says that tba 

Arabic. In Older to carry on a cootro- English were, at tbe Con^ueat. rale iiiui 



Hosted =vGoogIe 



274 SCARCITY OF BOOKS. Chap, IX. Part I 

preached were compiled for their use hy some bishops 
from fonner works of the same kind, or the writings of the 
fathers. 

This univei-sal ignorance was rendered unavoidahle, among 
BcMcityot other causes, by the scarcity of books, which could 
booka, Qjily be procured at an immense price. From the 

conquest of Alexandria by the Saracens at the beginning of 
the seventh century, wlien the Egyptian papyrus almost 
ceased t» be imported info Europe, to the close of the elev- 
enth, about which time the art of making paper from cotton 
rags seems to have been introduced, there were no materiaLi 
for writing except parchment, a substance too expensive to be 
readily spared for mere purposes of literature.* Hence an 
unfortunate practice gained ground, of erasing a manuscript 
in order to substitute another on the same skin. This occa^ 
HOned the loss of many ancient authors, who have made way 
for the legends of saints, or other ecclesiastical rubbish. 

If we would listen to some literaiy historians, we should 
believe that the darkest ages contained many indi- 
Snrat Tiduals, Qot Only distinguished among their contem- 
meu in porarics, but positively eminent for abilities and 

knowledge. A proneneas to extol every monk of 
whose production a few letters or a devotional treatise sur- 
vives, every bishop of whom it is related that he composed 
homilies, runs through the laborious work of the Benedic- 
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fines of St. Maur, the Literary History of France, and, in a 
less degree, i3 observable even in Tiraboschi, and in most 
books of this class. Bede, Alciiin, Hincmar, Raban, and a 
number of inferior names, become real giants of learniog in 
their uncritical panegyrics. But one might justly say that 
igDorance is the smallest defect of the writers of these dark 
ages. Several of ihem were tolerably acquainted with books ; 
but thatwherein they are uniformly deficient is original argu- 
ment or expression. Almost every one is a compiler of 
scraps from the fathers, or from such semi-classical authors as 
Boethius, Cassiodorus, or Mai-tianus Capella.^ Indeed I am 
not aware that there appeared more than two really consider- 
able men in the republic of letters from the sixth to the mid- 
dle of the eleventh century — John, aumamed Scotus or 
Erigena, a native of Ireland ; and Gerbert, who became 
pope by the name of Silvester EL : the first endowed with a 
bold and acute metaphysical genius ; the second excellent, for 
the time when he lived, in mathematical science and mechan- 
ical inventions.' 
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If it bei demanded by what cause it happened that a few 
Oansea of the ^V^^^ °^ ancient learning survived throughout thia 
preBerradon 'oHg winter, we can only ascribe tlieir preservation 
- Jdi^oo! *** '■^^ estabhshment of Christianity. Eeli^on alone 
made a bridge, as it were, across the ehaos, and has 
linked the two periods of ancient and modern civilization. 
Without this connecting principle, Eui-ope might indeed have 
awakened to intellectual pursuits, and the genius of recent 
times needed not to be invigorated by the imitation of antiq- 
uity. But the memory of Greece and Rome would have 
been feebly preserved by tradition, and the monuments of 
those nations might have excited, on the return of civiliaation, 
that vague sentiment of speculation and wonder with which 
men now contemplate Persepolis or the Pyramids. It is not, 
however, from religion simply that we have derived this ad- 
vantage, but from religion as it was modified in the dark ages. 
Such is the complex reciprocation of good and evil in the dis- 
pensations of Providence, that we may assert, with only an 
appai-ent paradox, that, had religion been more pure, it would 
have been less permanent, and that Christianity has been pre- 
served by means of its corruptions. The sole hope for lit- 
erature depended on the Latin language ; and I do not see 
why that should not have been lost, if three circumstances in 
the prevailing religious system, all of which we are justly 
accustomed lo disapprove, had not conspired to maintain it — 
the papal supremacy, the monastic institutions, and the use of 
a Latin liturgy. 1, A continual intercourse was kept up, in 
consequence of the first, between Home and the several na- 
tions of Europe ; her laws were received by tJie bishops, her 
legates presided in councils ; so that a common language was 
as necesswy in the church as it is at present in the diplo- 
matic relations of kingdoms. 2. Throughout the whole course 
of the middle ages there was no learning, and very little regu- 
larity of manners, among the parochial clergy. Almost every 
distinguished man was eitiier the member of a chapter or of 
a convent. The monasteries were subjected to strict rules 
of discipline, and held out, at the worst, more opportunities 
for study than the secular clergy possessed, and fewer for 
worldly dissipations. But their most important service was 
as secure repositories for books. All our manuscripts have 
been preserved in this manner, and could hardly have de- 
scended to us by any other channel j at least there were in- 
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tervals when I do not conceive that Any royal or private 
libraries existed.' 3, Monasteries, however, would probably 
have contributed very little towards the preservation of learn- 
ing, if the Scriptures and the liturgy had been translated out 
of Latin when that language ceased to be intelligible. Every 
rational principle of religious worship called for such a change ; 
but it would have been made at the expense of posterity. 
One might presume, if such refined conjectures were con- 
sistent with historical caution, that the more learned and 
eagacious ecclesiastics of those times, deploring the gradual 
corruption of the Latin tongue, and the danger of its absolute 
estinction, were induced to maintain it as a sacred language, 
and the depository, as it were, of that truth and that science 
which would be lost in the barbai-ous dialects of the vulgar. 
But a simplei' explanation is found in the radical dislike of 
innovation which is natural to an established clergy. Nor 
did they want as good pretexts, on the ground of convenience, 
as are commonly alleged by the opponents of reform. They 
were habituated to the Latin words of the church-service, 
which had become, by this association, the readiest instru- 
ments of devotion, and with the miyesty of which the Ro- 
mance jargon could bear no comparison. Their musical 
chants were adapted fo these sounds, and their hymns de- 
pended, for metrical effect, on the marked accents and power- 
ful rhymes which the Latin language affords. The vulgate 
.Latin of the Bible was still more venerable. It was like 
a copy of a lost original ; and a copy attested by one of the 
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most "jininent fiithfira, and by ihe general consent of the 
church. These are certainly no adequate excuses for keep- 
ing the people in ignorance; and the gross corruption of the 
middle ages is in a great degree assignable to this policy. 
But learning, and consequently religion, have eventu^y de- 
rived from it the utmost advantage. 

In the shadows of this universal ignorance a thousand 
supeiBti- Buperstilions, hke foul animsUa of night, were prop- 
Hods. agated and nourished. It would be veiy unsatis- 

factory to exhibit a few specimens of this odious braod, when 
the real character of those limes is only to be judged by 
their accumulated multitude. In every age it would be easy 
to select proofs (rf irrational superstition, which, separately 
considerijd, seem to degrade mankind from its level in the 
creation ; and perhaps the contemporaries of Swedenborg 
and Southcote have no right to look very contemptuously 
upon the fanaticism of their ancestors. There are many 
books from which a sufficient number of instances may be 
collected to show the absurdity and ignorance of the middle 
ages in this respect. I shall only mention two, as affording 
more general evidence than any local or obscure supersti- 
tion. In the tenth century an opinion prevailed everywhere 
that the end of the world was approaching. Many charters 
begin with these words, " As the world is now drawing to its 
close." An army marching under the emperor Olho L was 
so terrified by an eclipse of the sun, which it conceived to 
announce this consumm^on, as to disperse hastily on all 
sides. As this notion seems to have been founded on some 
confused theory of the millennium, it natui-ally died away 
when the seasons proceeded in the eleventh century wilii 
their usual regularity.' A far more remarkable and perma- 
nent superstition was the appeal to Heaven in judidal con- 
troversies, whether through the means of coml)at or of ordeal. 
The principle of these was the same i but in the former it 
was mingled with feeUnga independent of religion — the nat- 
ural dictates of resentment in a brave man unjustly accused, 
and the sympathy of a warhke people with the display of 
skill and mtrepidity. These, in course of time, ahnost oblit- 
erated the prunary charaeter of judicial combat, and ulti- 
mately changed it into the modern duel, in which assuredly 
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there is no mixture of superstilion,^ But, in. tlie various 
tests of innocence which were called ordeals, this stood un- 
disguised and unqualified. It is not necessary to describe 
what is so well known — the ceremonies of trial by handling 
hot iron, by plunging the arm into hoiling fluids, by floating 
or sinking in cold water, or by swallowing a piece of conse- 
crated bread. It is observable that, as the interference of 
Heaven was relied upon as a matter of coui'se, it seems to 
Lave been reckoned nearly indifferent whether such a teat 
was adopted as must, humanly considered, absolve all the 
guilty, or one that must convict all the innocent. The or- 
deals of hot iron or water were, however, more commonly 
used ; and it has been a perplexing question by what dex- 
terity these tremendous proofs were eluded. They seem at 
least to liave placed the decision of all judicial controversies 
in the hands of the clergy, who must have known the secret^ 
whatever that might be, of satisfying the spectators that an 
accused person had held a mass of burning iron with impu- 
idty. For several centuries this mode of investigation was 
in great repute, though not without opposition from some 
eminent bishops. It does discredit to the memory of Charle- 
magne that he was one of its warmest advocates.^ But the 
judicial combat, which indeed might be reckoned one species 
of ordeal, gradually put an end to the rest; and as the church 
acquired better notions of law, and a code of her own, she 
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strenuously exerted herself against all these harbarous super- 
stitious.^ 

But the religious ignorance of the middle ages sometimes 
Butbnsiutio burst out in ebullitions of epidemical enthusiasm, 
rt»ii«a. more remarkable than these superstitious usages, 

though proceeding in fact from similar causes. For enthu- 
siasm is little else than superstition put in motion, and is 
equally founded on a strong conviction of supernatural agency 
without any just conceptions of its nature. Nor has any de- 
nomination of Christians produced, or even sanctioned, more 
fanaticism than the church of Kome. These epidemical 
frenzies, howeyer, to which I ara alluding, were merely 
tumultuous, though certainly fostered by the creed of per- 
petual miracles which the dergy inculcated, and drawing a 
legitimate precedent for religious insurrection from the cru- 
sades. For these, among other evil eonaequenoea, seem to 
have principally excit«d a wUd fanaticism that did not sleep 

The first conspicuous appearance of it was in the reign of 
Philip Augustus, when the mercenary troops, dismissed from 
the pay of that prince and of Henry II., conunitted the 
greatest outrages in (he south of France. One Durand, a 
carpenter, deluded it ia said by a contrived appearance of the 
Viigin, put himself at the head of an army of the populace, 
in order to destroy these marauders. His followers were 
styled Brethren of the White Caps, from the linen coverings 
of their heads. They bound themselves not to play at dice 
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nor frequent taveras, to wear no affected dothing, to avoid 
peijury and vain sweariag. After some successes over the 
plunderers, they went so far as to forbid the lords to take 
any dues from iheir vassals, on pain of incurring the indig- 
nation of the brotherhood. It may easily be imagined that 
they were soon entirely discomfited, so ttiat no one dared to 
own that he had belonged to them.' 

During the captivity of St. Louis in Egypt, a more exten- 
sive and terrible ferment broke out in Flandei-s, and spread 
from thence over great part of Fiaoce. An impostor de- 
clared himself commissioned by ihe Virgin lo preach a cru- 
sade, not lo the rich and noble, who for flieir pride had been 
rejected of God, but the poor. His disciples were called 
Pastoureaux, the simplicity of shepherds having exposed 
tiiem more readily to this delusion. In a short time they 
were swelled by the confluence of abundant streams to a 
moving mass of a hundred thousand men, divided into com- 
panies, with banners bearing a cross and a iamb, and com- 
manded by the impostor's lieutenants. He assumed a priestly 
characlet, preaching, absolving, annulling marriages. At 
Amiens, Bourges, Orleans, and Paris itself, he was received 
as a divme prophet. Even the regent Bknche, for a lime, 
was led away by the popular tide. His main topic was re- 
proach of the clergy for their idleness and cori-uption — a 
theme well adapted to the ears of the people, who had long 
been uttering similar str^ns of complaint. In some towns 
his followers massacred the priests and plundered the monas- 
teries. The government at length began to exert itself; and 
tiie public sentiment turning against the authors of so much 
confusion, this rabble was put to the sword or dissipated.* 
Seventy yeara afterwards an insurrection, almost exactly 
parallel to this, burst out under the same pretence of a cru- 
sade. These insurgents, too, bore the name of Pasfoureaux, 
and their short career was distinguished by a general mas- 
sacre of the Jews.* 

But though the contagion of fanaticism spreads much 
more rapidly among the populace, and in modern times is al- 
most entirely confined to it, there were examples, in the middle 
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ages, of an epidemical religious lunacy, from which no class 
was exempt. One of these occuired ahout the year 1260, 
when a multitude of every rant, age, and sex, marching two 
by two in procession along the atj^ets and public roads, 
mingled groans and dolorous hymns with the sound of 
leathern scourges whwh they exercised upon their naked 
backs. From this mark of penitence, which, as it bears at 
least a]l the appearance of sincerity, is not uncommon in the 
church of Eome, they acquired the name of Flagellants. 
Their career began, it is said, at Perugia, whence they spread 
over the rest of Italy, and into Germany and Poland. As 
this spontaneous fanaticism met with no eacouragemeat from 
the church, and was prudently discountenanced by the civil 
magistrate, it died away in a very short time.' But it is more 
surprising that, after almost a century and a half of continual 
improvement and illumination, anolliei' irruption of popular 
extravagance burst out under circumstances exceedingly 
similar.^ " In the month of August 1399," says a coatem- 
porarj' historian, " there appeared all over Italy a description 
of pei-sona, called Bianohi, from the white linen vestment 
that tliey wore. They passed from province to province, 
and from city to city, crying out Misericoi-dia ! with their 
faces covered and hent towards Ihe ground, aad bearing 
before them a great crucifix. Their constant song was, Slabat 
Mater dolorosa. This lasted tiiree months ; and whoever did 
not attend their procession was reputed a heretic."* Almost 
every Italian writer of the time takes notice of these Bianchi ; 
and Muratori ascribes a remarkable reformation of manners 
(though certainly a very transient one) to their influence.* 
Nor were they confined to Italy, though no such meritorious 
exertions are imputed to them in other countries. In France 
their practice of covering the face gave such opportunity to 
crimes as to be prohibited by the government ; ** and we have 
an act on the rolls of the first parhament of Henry IV., for- 
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bidding any one, " under pain of forfeiting all tia worth, to 
receive the new sect in white clothea, pretending to great 
sanctity," which had recently appeared in foreign parts.' 

The devotion of the mnltitude was wrought to this feveriah 
height by the prevailing system of the clergy. In prcicEdca 
that singular polytheism, which had been grafted on ""^les. 
Christiaoity, nothing was so conspicuous as the belief of perpet- 
ual miracles — if indeed those could properly be termed mir- 
acles which, by their constant recurrence, even upon trifling 
occasions, might seem witiiin the ordinary dispensafiona of 
Providence. These superstitions arose in what are called 
primitive times, and are certainly no part of popery, if in that 
word we include any especial reference to the Eoman see. 
But successive ages of ignorance swelled the delusion to such 
an enormous pitch, that it was as difficult to trace, we may say 
without exaggeration, the real religion of the Gospel in the 
popular belief of the laity, as the real history of Charle- 
magne in the romance of Tuvpin. It must not be supposed 
that these absurdities were produced, as well as nourished, 
by ignorance. In most cases they were the work of deliber- 
ate imposture. Every cathedral or monastery had its tutelar 
saint, and every saint his legend, fabricated in order to enrich 
the churches under his protection, by exaggerating his vir- 
tues, his miracles, and consequently his power of serving 
those who paid liberally for his patronage.^ Many of those 
saints were ima^nary persons; sometimes a blundered in- 
scription added a name to the calendar, and sometimes, it is 
said, a heathen god was surprised at the company to which 
he was introduced, and the rites with which he was honored.' 

It would not be consonant to the nature of the present 
work to dwell upon the erroneousness of this re- 
ligion ; but its effect upon the mora! and intellect- grfsini 
ual character of mankind was so prominent, that *"■" "^ 
no one can take a philosophical view of the 
middle ages without attending more than is at present fash- 
ionable to their ecclesiastical history. That the eidusive 
worship of saints, under the guidance of an artful though 
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illiterate priesthood, degraded the understanding and begol a 
stupid credulity and fanaticism, is sufficiently evident. But 
it was also so managed as to loosen the bonds of religion and 
pervert the standard of morality. If these inhabitants of 
heaven had been represented as stem avengers, accepting no 
slight atonement for heavy offences, and prompt to interpose 
their control over natural events for the detection and pun- 
ishment of guilt, the creed, however impossible to be recon- 
ciled with experience, might have proved a salufary check 
upon a rude people, and wouM at least have had the odIj 
palliation that can be offered for a religious imposture, its 
political expediency. In the legends of those times, on the 
contrary, they appeared only as perpetual intercessors, so 
good-natured and so powerful, that a sinner was more em- 
phatically foolish than he is usually represented if he failed 
to secure himself agmnst any bad consequences. For a little 
attention to the saints, and especially to the Virgin, with due 
Kberality to their servants, had saved, he would be told, so 
many of the most atrocious delinquents, that he might 
equitably presume upon similar luck in his own case. 

This monstrous superstition grew to its height in the twelfth 
century. For the advance that learning then made was by 
no means sufficient to counteract the va'it increase of monas- 
teries, and the opportunities which the greater cultivation of 
modem languages afforded for the diffusion of legendary 
tales. It was now, too, tliat tlie veneration paid to the 
Virgin, in early times very great, rose to an almost exclusive 
idolatry. It is difficult to conceive the stupid absurdity and 
(he disgusting profaneness of tho.ie stories which were in- 
vented by the monks to do her honor. A few examples have 
been thrown into a note.^ 



of the religious Mfs by «hL^ thfl monta 






temptea to eomplete his nork with 


»V>A!B<,r,B wUI sban^sDtly cddStdi mj 


stiolus or a enord. But the ume 1n- 


Ti^ble hand fumed aside the weapon, 


userUoQs, n-blch may perbapa appear 


£Dd the executLaner Tiaa compelled to 




There ma » man wboss qmunatlon 


m^.'^Th^'^Sef "iS^totofn,™! 




aateiT, which is almys Uie lenninstlon 


set out on any such eipelition, be was 


of tbe^ deliverances. 


^KrfW to aMre^ a prayer to the Virrfn. 




Take,! atlaat, he™ MnWllKd to bo 


Cologne, llied a monk perfectly lUsPolule 


imng^. WWlB tbe eora ™ ronnd bis 


and irreligions, but very detout towards 


necS bo made hla usuil prijer, nor ms 




11 ineffeelual. The Virtf n supportei bts 


denly wltbo'nt coBfesaion. The fieudi 



Ho,t.a=,GoOglc 



SiJTE or Society. KOT UNMIXED WITH GOOD. 285 

Whether the superstition of these dark ages had actually 
passed that point when it becomes more injurious 
to public morals and the welfare of society than aitogeiher 
the entire absence of all religious notions is a ^"ihSod. 
very complex question, upon which I would by uo 
means pronounce an affirmative decision.^ A salutary in- 
fluence, breathed from the spirit of a more genuine reli^on, 
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cl itself among the corruptions of a degenerate 
superstition. In the original principiea of monastic orders, 
and the rules by which they ought at least to ha^e beea 
governed, there was a character of meekness, self-denial, and 
charity tliat could not wholly be effaced. These virtues, 
rather than justice and veracity, were inculcated by the re- 
ligious ethics of the middle ages ; and in the relief of indi- 
gence it may, upon the whole, be asserted that the monks did 
not fall short of their profession.^ This eleemosynary spirit 
indeed remarkably distinguishes both Christianity and Mo- 
hammedanism from the moral systems of Greece and Some, 
which were veiy deficient in general humanity and sympathy 
with suffering. Nor do we find in any single instance during 
ancient times, if I mistake not, those public institutions for 
the alleviation of human miseries wluch have long been 
scattered over every part of Europe, The virtues of the 
monks assumed a still higher character when they stood for- 
ward as protectors of the oppressed. By an established 
law, founded on very ancient superstition, the predncts of a 
church afforded sanctuary to accused persons. Under a due 
administration of justice this privilege would have been 
simply and constantly mischievous, as we properly consider 
it to be in those countries where it still subsists. But in the 
rapine and tumult of the middle ^es the right of sanctuary 
might 83 often be a shield to innocence as an immunity to 
crime. We can hardly regret, in reflecting on the desolating 
violence which prevailed, that there should have been some 
green spots in the wilderness where the feeble and the 
persecuted could find refuge. How must this right have 
enhanced the veneration for religious institutions! How 
gladly must the victims of internal warfare have turned their 
eyes from the baronial castle, the dread and scourge of the 
neighborhood, to those venerable walls within which not even 



Hosted =vGoogIe 



Statb of Society. VICES OF MONKS AM) CLERGY. 287 

lie clamor of arms could be heard to disturb the chant of 
holy men and the sacred service of the alfar ! The pro- 
tection of the sanctuary was never withheld. A son of 
Chilperie king of France having fled to that of Tours, hia 
father threatened to ravage all the lands of the chnreh unless 
they gave him up. G-regory the historian, bishop of the 
city, replied in the name of his clergy that Christjan? could 
not be guilty of an act unheard of among pagans. Tte 
king was as good as his word, and did not spare the estate 
of the church, hut dared not infringe its privileges. He ha^ 
indeed previously addressed a letter to St. Martin, which 
was laid on his tomb in the church, requesting permission 
to take away his son by force ; but the honest saint returned 
no answer.' 

The virtues indeed, or supposed virtues, which had induced 
a credulous generation to enrich so many of the ^^ , ^. 
monastic orders, were not long preserved. We monks ani 
must reject, in the excess of our candor, all tesli- "'"*''■ 
monies that the middle ages present, from the solemn decla- 
ration of oouncib and reports of judicial inquiry to the casual 
evidence of common fame in the ballad or romance, if we 
would extenuate the general corruption of those institutions. 
In vain new rules of discipline were devised, or the old cor- 
rected by reforms. Many of thdr worst vices grew so 
naturally out of their mode of life, that a stricter discipline 
could have no tendency to extirpate them. Such were the 
frauds I have already noticed, and the whole scheme of hypo- 
critical austerities. Their extreme licentiousness was some- 
times hardly concealed by the cowl of sanctity. I know 
not by what right we should disbelieve the reports of the 
visitation under Henry VIII., entering as they do into a 
multitude of specific charges both probable in their nature 
and consonant to the unanimous opinion of the worid.' 
Doubtless, there were many communities, as well as indi- 
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viduaJs, to whom none of these reproadea would apply. In 
the very best view, however, that can be taken of monas- 
teries, tlieir existence is deeply injurious to the general 
moi'als of a nation. They withdraw men of pure conduct 
and conscientious principles from the exercise of social 
duties, and leave the common mass of human vice more 
unmixed. Such men are always inclined to form schemes 
of ascetic perfection, which can only be fulfilled in retire- 
ment ; but in the strict rules of monastJe life, and under the 
influence of a grovelling superstition, their virtue lost all its 
usefulness. They feU implicitly into the snares of ci-afty 
priests, who made submission to the church not only the 
condition but the measure of all praise. "He is a good 
Christian," says Eligius, a saint of the seventh century, 
" who comes fi'Cquently to church ; who presents an oblation 
that it may be offered to God on the ^tar ; wlio does not 
taste the fruits of his land till he has consecrated a part of 
them to God; who can repeat the Creed or the Lord's 
Prayer. Redeem your souls fram punishment while it is in 
your power ; offer presents and tithes to churches, light 
candles in holy places, as much as you can afford, come more 
frequently to church, implore the protection of the saints ; 
for, if you observe these things, you may come with security 
id the day of judgment to say, Give unto us, Lord, for we 
have given unto thee." ' 
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With sucli a definition of the Christian character, it is not 
Burprising that any fi-and and injustice became honorable 
when it conti'ibuted to the riches of the clergy and glory of 
their order. Their frauds, however, were less ati-ocious than 
the savage bigotry witli which they maintained their own 
Bystem and infected the laity. In Saxony, Poland, Lithuania, 
and the countries on the Baltic Sea, a sanguinary persecu- 
tion extirpated the original idolatry. The Jews were every- 
where the objects of popular insult and oppression, frequently 
of a general massacre, though protected, it must be confessed 
by the laws of the church, as well aa in general by temporal 
princes.* Of the crusades it is only necessary to repeat 
that they began in a tremendous eruption of fanaticism, 
and ceased only because tiat spirit could not be constantly 
kept alive. A similar influence produced the devastation of 
Zjanguedoc, the stakes and scaffolds of the Inquisition, and 
rooted in the religious theory of Europe those maxims of 
intolerance which it has so slowly, and atiU perhaps so im- 
perfectly, renounced. 

From no otlier cause are the dictates of sound reason and 
the moral sense of mankind more confused than by this 
narrow theological bigotry. For as it must often happen 
that men lo whom the arrogance of a prevailing faction im- 
putes religious error are exemplary for their performance of 
moral duties, these virtues gradually cease to make their 
proper impression, and are depredated by the ri^dly ortho- 
dox as of little value in comparison with just opinions in 
speculative points. On the other hand, vices are forgiven to 
those who are zealous in the faith. I speak too gently, and 
witli a view to later times ; in treating of the dark ages it 
would be more correct to say that crimes were commended. 
Thus Gi-egory of Tours, a saint of the church, after relating 
a most atrocious story of Clovis — the murder of a prince 

I Mr. Tnrnu: has collected many cu- 151. At B»ners Bnother nas^e prersll 

tiiE Jem, especially to England. Hist, with stones ftnm Palm Sunday to Easier. 

be found dispersed In Velly^s Hiatorj of generally produced bloodshed. The pop. 

writers. Uuiana, a.nd Zurlta. The Ibl- assault by a sermon ttom the blabop. 
lowing are ftom Valssotte'a Hialorj of At length i prelate wiser than the real 
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whom he had previously instigated to parricide — continues 
the Bentea»;e ; " For God daily subdued his enemies to his 
htind, and increased his kingdom ; because he waited before 
him in uprightness, and did what was pleasing in his eyes." ' 
It is a frequent complaint of ecclesiastical writers that the 
Commuta- ^gorous peuauces imposed by the primitive canons 
tionof upon delinquents were commuted in a laser state 

penanccB. ^^ discipline for less severe atonements, and ulli- 
mately indeed for money.' We must not, however, regret 
that the clergy should have lost the power of compelling 
1 to abstain fifteen years from eating meat, or to stand 
i to public derision at the gates of a church. Such 
implicit submissiveness could only have produced superstition 
and hypocrisy among the laity, and prepared the road for a 
tyranny not less oppressive than that of India or ancient 
Egypt. Indeed the two earliest instances of ecclesiastical 
interference with the rights of sovereigns — namely, the 
deposition of Wamba in Spain and that of Louis the Debo- 
nair — were founded upon this austere system of penitence. 
But it is true that a repentance redeemed by money or per- 
formed by a substitute could have uo salutary effect on the 
sinner; and some of the modes of atonement which the 
church most approved were particularly hostile to public 
morals. None was so usual as pilgrimage, whether to Jeru- 
salem or Rome, which were the great objects of devotion ; 
or to the shrine of some national saint — a James of Com- 
postella, a David, or a Thomas h Becket This licensed 
vagrancy was naturally productive of dissoluteness, especially 
among the women. Our English ladies, in their zeal to 
obtain the spiritual treasures of Rome, are said to have re- 
laxed the necessary caution about one that was in their own 

1 Greg. Tnt. 1. H. c. 40. Of Tb«>de- oheat him of sn eftato, which is told 

bert. gnuidsDii of Cloiis, fm t&ioe his- nith much approbatinn. Qole, Script 

tortan saya, Magnum fie ct Id omoL boa- Anglic, t. i. p. 441- Walter da Htmin^ 
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custody.' There is a capitulary of Charlemagne directed 
against itinerant penitents, who prohafaly coniidered the iron 
chain around their neeks an expiation of future as well as 
past offences.' 

The crusades may be considered aa marlial pilgrimages 
on an enormous scale, and fheir influence upon general mo- 
rality seems to have been altogether pernicious. Those who 
served under the cross would not indeed have lived very 
virtuously at home ; but the confidence in tlieir own merits, 
which the principle of such expeditions inspired, must have 
aggravated the ferocity and dissoluteness of their ancient 
habits. Several historians attest the depravation of morab 
which existed both among the crusaders and in the states 
formed out of their conquests.* 

"While religion had thus lost a!m.ost every quality that 
renders it conducive to the good order of society, wmtof 
the control of human law was still less efficacious. '""■ 
But this part of my subject has been anticipated in other 
passages of the present work ; and I shall only glance at 
the want of regular subordination, which rendered legis- 
lative and judicial edicts a dead letter, and at the incessant 
private warfare, rendered legitimate by the usages of most 
continental nations. Such hostilities, conducted aa they must 
usually have been with injustice and cruelty, could not ftul 
to produce a degree of rapacious ferocity in the general dis- 
position of a people. And this certainly was among the 
characteristics of every nation for many centuries. 

It is easy to infer the degradation of society during the 
dark ages from the state of religion and police. rcgrB4fltioa 
Cerlainly (here are a few great landmarks of moral "' "o™!"- 
distinctions so deeply fixed in human nature, that no degree 
of rudeness can destroy, nor even any superstition remove 
them. Wherever an extreme corruption has in any pai^ 
ticular society defaced these sacred archetypes that are given 
to guide and correct the sentiments of mankind, it is in the 
course of Providence that the society itself should perish by 
internal discord or the sword of a conqueror. In the worst 

^ H«iny, ^3t. of flngland, TOl. ii, c. 7- nno loco perm^n^Mit laborB,Dtea ot aer- 
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ages of Earope there must have existed the seeds of social 
virtues, of fidelity, gratitude, and disinterestedness, suSiciea: 
at least to preserve die public approbation of more elevated 
principles than the public conduct displayed. Without these 
imperishable elements there could have been no restoration 
of the moral energies; nothing upon which reformed failh, 
revived knowledge, renewed law, could exercise their nour- 
ishing influeaces. But history, which reflects only the more 
prominent features of society, cannot exhibit the virtues that 
were scarcely able to struggle through the general deprava- 
tion. I am aware that a tone of exa^erated declamation is 
at all times usual witli those who lament the vices of their 
own time ; and writers of the middle ages are in abundant 
Deed of allowance on this score. Nor is it reasonable to 
found any inferences as to the general condition of society on 
single instances of crimes, however atrocious, especially when 
committed under the influence of violent passion. Such 
enormities are the fruit of every ^e, and none is to be 
measured by them. They make, however, a strong impres- 
sion at the moment, and thus find a place in contemporary 
annals, from which modem writers are commonly glad to 
extract whatever may seem to throw light upon manners. 
I shall, therefore, abstain from producing any particular cases 
of dissoluteness or cruelty from the records of the middle 
ages, lest I should weaken a general proposition by offering 
an imperfect induciion to support it, and shall content myself 
with observing that times to ivhich men sometimes appeal, 
as to a golden period, were far inferior in every moral com- 
parison to those in which we are thrown.^ One crime, as 
more universal and characteristic than others, may be par- 
ticularly noticed. All writers agree in the prevalence of ju- 
dicial perjury. It seems to have almost invariably escaped 

L Heniy haa taken pains Ln dr&wlng a nodcec! oa tb«r mBalence. TIA. Ordec- 
pletnre, not very feTorible. of Anglo- icua Vltalis, p. 602 ; JobanD, Sariabu- 
&IOU DlDDera. Soak II. ctup. T. rlrnBis PalJcraticus, p. 1»4 ; Vclly, HLat. 

TDlni^la Ihe'bcat T^ume,^''or'iii? unt minnew % Prance niiili.r Iho flret'tiM 
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■pare (bem. Tlieic eMl blBtori, Indeed, histories, Uieb- lana, and thow miscel- 
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human punisliinent ; and the barriers of superstition were in 
this, as in every other instance, too feeble to prevent the com- 
mission of crimes. Manj of the proofs by ordeal were ap- 
plied to witnesses as well as those whom thej accused ; and 
undoubtedly trial by combat was preserved in a considerable 
degree on account of the dlfUculty experienced in securing a 
just cause against the perjury of wilnesses. Robert king of 
France, perceiving how frequently men forswore themselves 
upon the relics of saints, and less shocked apparently at the 
crime than at the sacrilege, caused an empty reliquary of 
crystal to be used, that those who touched it might incur 
less guilt in fact, though not in intention. Such an anecdote 
characterizes both the man and the times.' 

The fevorite diversions of the middle ages, in the intervals 
of war, were those of hunting and hawking. The lo™ of 
former must in all countries be a source of pleas- fl^Weprnta. 
ure ; but it seems to have been enjoyed in moderation by the 
Greeks and the Romans. With the nortiiern invaders, how- 
ever, it was ratiier a predominant appetite than aa amuse- 
ment ; it was their pride and their ornament, lie theme of 
their songs, the object of their laws, and the business of their 
lives. Falconry, unknown as a diversion to the ancients, 
became fioiu the fourth centua-y an equally delightful occu- 
pation.'' From the Salic and other barbarous codes of the 
fifUi century to the dose of the period under our review, 
every age would furnish testimoay to the ruling passion for 
these two spedes of chase, or, as they were sometimes called, 
the mysteries of woods and rivei-s. A knight seldom stirred 
from his house without a falcon on his wrist or a greyliound 
that followed him. Thus ai-e Harold and his attendants rep- 
resented, in the famous tapestry of Eayeux. And in the 
monuments of those who died anywhere but on the field of 
battle, it is usual to find the greyhound lying at their feet, or 
the bii-d upon their wrists. Nor are the tombs of ladies 
without their falcon ; for this diversion, being of less danger 
and fatigue than the chase, was shared by the delicate sex.* 

1 VeUy, ffist. lie FraDce, t. it. p. 335. erased pctaon had a mostoliyiouB tendeo. 
due legibui? is be 'just a queation aa « Muratori, JJlsBett! 28, t. i. p. 806 
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It was impossible to repress tte eagerness with whicli the 
clergy, especially after the barbarians were tempted by rich 
bishoprics to take upon them the sa«it;d functions, rushed 
into thesB secular amusements. Prohibitions of councils, 
however frequently repeated, produced little effect, la some 
instances a particular monastery obtained a dispensation. 
Thus that of St. Denis, in 774, represented to Charlemagne 
that the flesh of hunted animals was salutary for sick monks, 
and that their skins would serpe to bind the books in the li- 
brary.' Reasons equally cogent, we may presume, could not 
be wanting in every other case. As the bishops and abbots 
wei* perfectly feudal lords, and often did not scruple to lead 
their vassals into the field, it was not to be expected that 
ihey should debar themselves of an innocent pastime. It 
was iiardly such indeed, when pi-actised at the expense of 
others. Alexander III., by a letter to the clergy of Berk- 
shire, dispenses with their keeping the archdeacon m doga 
and hawks during his visitation.^ This season gave jovial 
ecclesiastics aa opportunity of trying different countries. An 
archbishop of York, m 1321, seems to have carried a train of 
two hundred persons, who were maintained at the expense of 
the abbeys on his road, and to have hunted with a pack of 
hounds from parish to parish.* The third council of Lateran, 
in 1180, had proliibited this amusement on such journeys, 
and restiicted bishops to a trmn of forty or fifty horses.^ 

Though hunting had ceased to be a necessary means of 
procuring food, it was a very convenient resource, on which 
the wholesomeness and comfort, as well aa the luxury, of 
the table depended. Before the natui-al pastures wei-e im- 
proved, and new kinds of fodder for cattle discovered, it was 
impossible to m^ntain the summer stock during the cold sea- 
son. Hence a portion of it was regularly slaughtered and 
salted for winter provision. We may suppose that, when no 
alternative was offered but these salted meats, even the lean- 
est venison was devoured with relish. There was somewhat 
more excuse therefore for the severity with which the lords 
of forests and manors preserved the beasts of chase than if 
they liad been considered as merely objects of sport. The 
laws relating to preservation of game were in every country 

1 Illid. t. 1. p. 324. 3 WhiUkcr's Hist, of Craven, p. 340, 
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uncommonly rigorous. They formed in England that odious 
Bystem of forest laws which distinguished the tyi'anny of 
our Normaji kings. Capital punishment for killiiLg a stag or 
wild boar was frequent, and perhaps warranted by law, until 
the charter of John.' The French code was less severe, 
but even Henry IV, enacted the pain of death against the re- 
peated offence of chasing deer in the royal forests. The 
privilege of hunting was reserved to the nobility till the 
reign of Louis IX., who extended it in some degree to 
persons of lower birth.^ 

This excessive passion for the sports of the field produced 
those evils which are apt to result from it — a strenuous idle- 
ness which disdained all useful occupations, and an oppres- 
sive spirit towards the peasantry. The devastation commit- 
ted under the pretence of destroying wild animals, which 
had been already protected in their depredations, is noticed 
in serious authors, and has also been the topic of popular bal- 
lads.* What effect this must have had on agriculture it is 
easy to conjecture. The levelhng of forests, the draining of 
morasses, and the extirpation of mischievous animals which 
inhabit them, are the first objects of man's labor in reclaim- 
ing the eai'th to his use ; and these were forbidden by a 
landed aristocracy, whose control over the progress of agri- 
cultural improvement was uulimited, and who bad not yel 
learned to sacrifice their pleasures to their avaj'ice. 

These habits of the rich, and the miserable servitude of 
Ihosa who cultivated the land, rendei-ed its fer- Bid atii* of 
tility unavailing. Predial servitude indeed, in '«*"'"""' 
some of its modifications, has always been the great bar to 
improvement. In tlie agricultural economy of Rome the la- 
boring husbandman, a menial slave of some wealthy senator, 
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[lad not even that qualified interest in the soil wlilcli the 
tenure of villenage afforded to the peasant of feudal ages. 
Italy, therefore, a country presenting many natural impedi- 
ments, was but imperfectly reduced into cultivation before the 
irruption of the barbarians,' That revolution destroyed ajf- 
riculture with every other art, and succeeding calamities dur- 
ing five or six centuries left the finest regions of Europe un- 
fruitful and desolale. There are but two possible modes in 
which the produce of the earth can be increased ; one by ren- 
dering fresh land serviceable, the other by improving the 
fertility of thatwhich is already cultivated. The last is only 
attaintjjle by the application of capital and of skill to agii- 
culture, neither of which could be expected in the ruder ages 
of society. The former is, to a certain extent, always prac- 
ticable while waste lands remain ; but it was checked by laws 
hostile to improvement, such as the manorial and com- 
monable rights in England, and by the general tone of man- 
Till the rdgn of Charlemagne there were no towns in 
Germany, except a few that had been erected on the Rhine 
and Danube by the Romans. A house with its stables and 
farm-buildings, surrounded by a hedge or enclosure, was 
called a court, or, as we fiod it in our fc,w-books, a curtilage ; 
the toft or homestead of a moi-e genuine English dialect. 
One of these, with the adjacent domain of arable fields and 
woods, had the name of a villa or manse. Several manses 
composed a march ; and several marches formed a pagus or 
district.^ From these elements in the progress of population 
arose villages and towns. In France undoubtedly there were 
always cities of some importance. Country parishes con- 
tained several manses or farms of arable lands, around a com- 
mon pasture, where every one was bound by custom to feed 
his cattle.' 
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The condition even of interna! trade was hat'dlj prefera- 
ble to that of agriculture. There is not a veafige of intemii 
perhaps to be discovered for several centuries of '™^ ' 
any considerable manufacture ; I mean, of working up arti- 
cles of common utility to an extent beyond what the necessi- 
ties of ail adjacent district required.' Rich men kept domestic 
artisans araong their servants ; even kings, in the ninth cen- 
tury, had their clothes made by the women upoo their farms ; ' 
but the peasantry must have been supplied with garments 
and implements of labor by purchase ; and every town, it 
cannot be doubled, had its weaver, its smifh, and its currier. 
But there were almost insuperable impediments to any ex- 
tended traffic — the insecurity of movable wealth, and diffi- 
culty of accumulating it ; the ignorance of mutual wants ; 
the peril of robbery in conveying merchandise, and tlie cer- 
tainty of extortion. In the dommns of every lord a toll was 
to be paid in passing his bridge, or along his highway, or at 
his market.* These customs, equitable and necessary in their 
principle, became in practice oppressive, because they were 
arbilrary, and renewed in every petty territory which the 
road might intersect. Sevei-al of Chiarlemagne's capitularies 
repeat complaints of these exactions, and endeavor to abol- 
ish such tolls as were not founded on prescription.* One of 
them rather amusingly illustrates the modesty and modera- 
tion of the landholders. It is enacted that no one shall be 
compelled to go out of his way in order to pay loll at a partic- 
ular bridge, when he can cross the river more conveniently at 
another place.' These provisions, like most others of that 
age, were unlikely to produce much amendment. It was 
only the milder species, however, of feudal lords who were 
content with the tribute of merchants. The more ravenous 
descended from their fortresses to pillage the wealthy travel- 
ler, or shared in the spoil of inferior plunderers, whom they 
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both protected and instigated. Proofs occm-, even in llie 
later periods of the middle ages, when government had re- 
gained its energy, and civilization had made considerable prog- 
ress, of public robberies systematically perpetrated by men 
of noble rank, la the more savage times, before the twelfth 
century, they were probably too frequent to excite much at- 
tention. It was a custom in some places to waylay travel- 
lers, and not oaly to plunder, but to sell them as slaves, or 
compel them to pay a ransom. Harold son of Godwin, hav- 
ing been wrecked on the coast of Ponthieu, was imprisoned 
by the lord, says an historian, according to the custom of 
that territory.' Germany appears to have been, upon the 
whole, the country where downright robbery was most un- 
scrupulously practised by the great. Tbeir castles, erected 
on almost inaccessible heights among the woods, became the 
secnre receptacles of predatory bands, who spread terror over 
the country. From these barbarian lords of the dark ages, 
as from a living model, the romances are said to have drawn 
their giants and other disbyal enemies of true chivalry. Eob- 
bery, indeed, is the constant theme both of the Capitularies 
and of the Anglo-Saxon laws ; one has more reason to wonder 
at the intrepid tlurst of lucre, which induced a very few mer- 
chants to exchange the products of different regions, than to 
aak why no general spirit of commercial activity prevailed. 
Under all these circumstances it is obvious that very little 
^^^ pf oriental commerce could have existed in these west- 

foraigD em countries of Europe, Destitute as they have 

been created, speaking comparatively, of natural 
productions fit for exportation, their invention and industry are 
the great resources from which they can supply the demand'? 
of the East. Before any manufactures were estabhshed in 
Europe, her commercial intercourse with Egypt and Asia 
must of necessity have been very trifling ; because wliafe\er 
inclination she might feel to enjoy the lusuiies of those g*» 
Dial regions, she wanted the means of obtaining them It is 
not therefore necessary to rest the miserable condition of ori- 
ental commerce upon the Sai'acen conqueata because the 
poverty of Europe is an adequate cause ; and m feci, what 
little traffic remained was carried on with no material inujn- 
venience through the channel of i 
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took the lead in ti-ading with Greece and more eastern eoun- 
tries.^ Amalfl had the seeond place in the commerce of 
those dark ages. These cities imported, besides natural pro- 
ductions, the fine clothes of ConstanlinopJe ; yet as this traffic 
seems to have been ilhcit, it was not probably extensive.* 
Their exports were gold and silver, by which, as none was 
likely to return, the circulating money of Europe was proba^ 
bly less in the eleventh century than at the subversion of the 
Roman empire ; furs, which were obtained from the Sclavo- 
nian eoantries ; and arms, the sale of which to pagans or Sar* 
acens was vainly prohibited by Charlemagne and by the 
Holy See.' A more scandalous traffic, and one that still 
more fitly called for prohibitory laws, was carried on in 
slaves. It is an humiliating proof of the degradation of 
Christendom, that the Venetians were reduced to pui-chase 
the luxuries of Asia by supplying the slave-market of the 
Saracens.* Their apology would perhaps have been, that 
these were purchased from their heathen neighbors ; but a 
slave-dealer was probably not very inquisitive as to the faith 
or origin of his victim. This trade was not peculiar lo Ven- 
ice. In England it was very common, even ailer the Con- 
quest, to export slaves to Ireland, till, in the reign of Henry 
IT., the Irish came to a non-importation agreement, whidi 
put a stop to the practice.* 

1 Hferen lias fcsquenUy isferted lo s ' Balui. Capltul. p. 775. One of (ha 
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From tbis state of degradation and poverty all the coun- 
tries of Europe hare recoverecl, with a progression in 
some respects tolerably uniform, in others more unequal ; 
and the course of their improvement, more gradual and less 
dependent upon conspicuous civil revolutions than their de- 
cline, afibi-di one of the most interesting subjects into which a 
philosophical mind can inquire. The commencement of this 
restoration has usually been dated from about the close of the 
eleventh century ; though it is unnecessary lo observe tliat 
the subject does not admit of anything approximating to 
clironological accuracy. It may, therefore, be sometimes not 
improper to distinguish the first six of the ten centuries which 
the present work embraces mider the appellation of the dark 
ages ; an epithet which I do not extend to the twelfth and 
three following. In tracing the decline of society from the 
subversion of the Roman emph-e, we have been led, not 
without connection, from ignorance to superstition, from super- 
stition to vice and lawlessness, and from thence to general 
rudeness and poverty. I shall pursue an inverted order in 
passing along the ascending scale, and class the various 
improvements which took place between the twelfth and 
fifteenth centuries under three principal heads, as Ihey relate 
to the wealth, the mannei-s, or die taste and learning of Eu- 
rope. Different arrangements might probably be suggested, 
equally natural and convenient j but in the disposition of 
topics that have not always an unbroken connection with 
each other, no method can be prescribed as absolutely mora 
sdentific than the rest. That which I have adopted appears 
to me as philosophical and as little liable to transitions as any 
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The geographical position of Europe naturally divides ita 
maritime commerce into two principal regions — Europain 
one comprehending those couQfjies which border Mmmetce. 
on the Baltic, the German and the Atlantic Oceana ; another, 
those situated around the Mediterranean Sea. During the 
four centuries which preceded the discovery of America, and 
especially the two former of them, this separation was more 
remarkable than at present, inasmuch as their intercourse, 
either by land or sea, was exti'cmely limited. To the first 
re^on belonged the Netherlands, the coasts of France, Gier- 
many, and Scandinavia, and the maritime districts of Eng- 
land. In the second we may class the provinces of Valencia 
and Catalonia, those of Provence and Languedoc, and the 
whole of Italy. 

I. The former, or northern division, was first animated by 
the woollen manufacture of Flanders. It is not 
easy either to discover the early beginnings of manufw. 
this, or to account for its rapid advancement. The J,"™^, 
fertility of that province and its facilities of in- 
terior navigation were doubtless necessary causes; but there 
must have been some temporary encouragement from the 
personal character of its sovereigns, or other accidental cir- 
cumstances. Several testimonies to the flourishing condition 
of Flemish manufactures occur in the twelfth century, and 
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some might perhaps be foand even earlier.^ A writer of the 
Ihtrteenth asserts that all the world was clothed from English 
wool wrought in FIanders.° This, indeed, is an exaggerated 
vaunt ; but the Flemish atufis were probably sold wherever 
the sea or a navigable river permitted them to be carried. 
Cologne was the diief trading city upon the Ehine ; and its 
mendiants, who had been considerable even imder the em- 
peror Henry IV., established a lactoi-y at London in 1220. 
The woollen manufecture, notwithstanding frequent wars and 
the impolitic regulations of magistrates," continued to flourish 
in the Netherlands (for Brabant and Hainault shared it in 
some degree with Flanders), until England became not only 
capable of supplying her own demand, but a rival in all the 
marts of Europe. "All Christian kingdoms, and even the 
Turks themselves," says an historian of the sixteenth century, 
" lamented the desperate war between the Flemish cities and 
their count Louis, that broke out in 1S80. For at that lime 
Flanders was a market for the traders of all the world. Mer- 
chants from seventeen kingdoms had their settled domiciles 
at Bruges, besides strangers from almost unknown countries 
who repaired thither."' During this war, and on al! other 
occasions, the weavers both of Ghent and Bruges distin- 
gnished themselves by a democratical spirit, the consequence, 
no doubt, of their numbers and prosperity." Ghent was one 
of the largest cities in Europe, and, in the opinion of many, 
the best situated." But Bruges, though in circuit but half 
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the former, was more splendid in ita buildings, and the seat 
of far more trade ; being the great staple both for Mediter- 
ranean and northern merchandise.^ Antwerp, which early 
in the sixteenth century drew away a lai^e part of this com- 
merce from Bruges, waa not considerable in the preceding 
ages ; nor were the towns of Zealand and Holland much 
noted except for their fisheries, though those provinces ac- 
quired in the fifteenth century some share of the woollen 
manufacture. 

For the first two centuries after the Conquest our Eng- 
lish towns, as has been obser\-ed in a different j, , ^f 
place, made some forward steps towards improve- "ooi from 
ment, though still very inferior to those of the ^^si^nd. 
continent. Their commerce was almost confined to the ex- 
portation of wool, the great staple commodity of England, 
upon which, more than any other, in its raw or manufactured 
state, our wealth has been founded. A woollen manufacture, 
however, indisputably existed under Henry H. ;^ it is noticed 
in regulations of Ridiard I. ; and by the importation of woad 
under John it may be inferred to have still flourished. The 
disturbances of the next reign, perhaps, or the rapid eleva- 
tion of the Flemish towns, retarded its growth, though a re- 
mai-table law was passed by the Oxford parliament in 1261, 
prohibiting the export of wool and the importation of eloth. 
This, while it shows the deference paid by (he discontented 
barons, who predominated in that parliament, to their con- 
federates the bui^hers, was evidently too premature to be 
enforced. We may infer from il, however, liat cloths were 
made at home, though not sufftciently for the people's con- 
sumption.' 
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Prohibitions of the same nature, though with a different 
objecl, were frequently imposed on the trade between England 
and Flanders by Edward I. and hia son. As their political 
connections fluctuated, these princes gave full liberty and set- 
tlement to the Flemish merchants, or banished them at once 
from the country.'- Nothing could be more injurious to Eng- 
land than this arbitrary vacillation. The Flemings were in 
every respect our natural allies ; but besides those connections 
with Prance, the constant enemy of Flanders, into which 
both the Edwards occasionally feU, a mutual alienation had 
been produced by the trade of the former people with 
Scotland, a trade too lucrative to be resigned at the king of 
England's request,' An early instance of that conflicting 
selfishness of belligerents and neutrals, which was destined to 
aggravate the animosities and misfortunes of our own time,* 
A more prosperous era began with Edward III., the father, 

as he may almost be called, of English commerce, 
wiSi!en a title not indeed move glorious, but by which he 
mMufeo- may perhaps claim more of our gratitude than as 

the hero of Crecy, In 1331 he took advantage of 
discontents among the manufecturers of Flanders to invite 
them as settlers into his dominions.* They brought the finer 
manufacture of woollen cloths, which had been unknown in 
England. The discontents alluded to resulted from the mo- 
nopolizing spirit of their corporations, who oppressed all arti- 
sans without the pale of their community. The history of 
corporations brings home to our minds one cardinal truth, that 
political institutions have very frequently but a relative and 
temporary usefulness, and that what forwarded improvement 
during one part of its course may prove to it in time a most per- 
nicious obstacle. Corporations in England, we may be sure, 
wanted nothing of their usual chnracter ; and it cost Edward 
DO little ti-ouble to protect hia colonists from the selfishness and 
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from the blind nationality of (he vulgar.^ The emigralioii of 
Flemish weavers inio England continued during this reign, 
and we find it mentioned, at intea-vals, for more than a century. 
Commerce now became, next to liberty, the leading object 
of parliament. For the greater part of our statutes i„„„„ ^ 
from the accession of Edward III. bear relation to English 
this subject ; not always well devised, or liberal, """"""'■ 
or consistent, but by no means worse in those respects than 
such as bave been enacted in subsequent ages. The occu- 
pation of a merchant became honorable ; and, notwithalanding 
the natural jealousy of the two classes, he was placed, in 
some measure, on a footing with landed proprietors. By the 
statute of apparel, in 37 Edw. Ill,, merchants and artiflcera 
who had five hundred pounds value ia goods and chattels 
might use the same dress as squires of one hundred pounds a 
year. And those who were worth more than this might 
dress like men of double tiiat estate. Wool was still the 
principal article of export and source of revenue. Subsidies 
granted by every parliament upon this article were, on ac- 
couni of the scarcity of money, commonly taken in kind. To 
prevent evasion of this duty seems to have been the principle 
of those multifarious regulations which fix the staple, or mar- 
ket for wool, in certain towns, either in England, or, more 
commonly, on the continent. To these all wool was to be 
carried, and the tax was there collected. It is not easy, 
however, to comprehend the drift of aU the provisions re- 
lating to the staple, many of which tend to benefit foreign at 
the expense of English merchants. By degrees the exporta- 
tion of woollen cloths increased so as to duninish that of the 
raw material, but the latter was not absolutely proh'b'tcd 
during the period under review ; " although some restr c ons 
were imposed upon it by Edward IV. For a much ea 1 er 
statute, in the 11th of Edward III., making fl e exportai on 
of wool a capital felony, was in its terms provis o il int 1 t 
should be otherwise ordered by the council ; and the k ng 
almost immediately set it aside.' 
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A mannfacturing districf, as we see in our own country, 
sends out, as it were, suckers into all its neigh- 
^"^f" borhood. Accordingly, tlie woollen manufacture 
France and spread from Flanders along the banks of the Rhine 
^' and into the northern provinces of France.* I am 
not, however, prepared to trace its history in these regioas. 
In Germany the privileges conceded by Henry V. to the 
free cities, and especially to their artisans, gave a soul lo 
industry; though the central parts of the empii-e were, for 
many reasons, very ill-calculated for commercial enterprise 
during the middle ages.* But the French towns were nevor 
80 much emancipated from arbitrary power as those of Gier- 
mauy or Flanders ; and the evils of exorbitant taxation, with 
those produced by the English wars, conspired to retard the 
advance of manufactures in France. That of linen made 
some little progress ; but this work was still, perhaps, chiefly 
confined to the labor of female servants.* 

The manufactures of Flanders and England found a mar^ 
Btitio ket, not only in these adjacent countries, but in a 

i™^- part of Europe which for many ages had only 
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been known enough to be dreaded. In the middle of the 
eleventh century a native of Bremen, and a writer much su- 
perior to most others of his time, was almost entirely ignorant 
of the geography of the Baltic ; doubting whether any one 
had reached Russia by that sea, and reckoning Esthonia and 
Courland among its islands.' But in one hundred years 
more the maiitime regions of Mecklenburg and Pomerania, 
inhabited by a tribe of heathen Selavonians, were subdued 
by some German princes ; and the Teutonic order some time 
afterwai-ds, having conquered Prussia, extended a line of at 
least comparative civiUzation as far as the gulf of Finland. 
The first town erected on the coasts of the Baltic was Lubec, 
which owes its foundation to Adolphus count of Holstein, in 
1140. After several vicissitudes it became independent of 
any sovereign but the emperor in the thirteenth century. 
Hamburg and Bremen, upon the other side of the Cimbric 
peninsula, emulated the prosperity of Lubec; the former city 
purchased independence of its bishop in 1225. A colony 
from Bremen founded Riga in Livonia about 1162. The 
city of Dantzic grew into importance about the end of the 
folloiving century. Konigsberg was founded by Ottocarking 
of Bohemia in the same age. 

But the real importance of (liese cities is to be dated from 
their famous union into the Hanseatic confederacy. The 
origin of this is rather obscure, hut it may certainly be nearly 
referred in point of time to the middle of the thirteenth cen- 
tury,' and accounted for by the necessity of mutual defence, 
which piracy by se^ and pillage by land had taught the mer- 
cliants of Gtermany. The nobles endeavored to obstruct the 
formation of this league, which indeed was in great measure 
designed to withstand their exactions. It powerfully main- 
tained the influence which the free imperial cities were at this 
time acquiring. Eighty of the most considerable places con- 
stituted the Hanseatic confederacy, divided into four colleges, 
whereof Lubec, Cologne, Brunswick, and Dantzic were the 
leading towns. Lubec held the chief rank, and became, as it 
were, the patriarchal see of the league ; whose province it 
was to preside in all general discussions for mercantile, po- 
litical, or military purples, and to carry them into execution. 
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The league had four principal factories in foreign parts, at 
London, Bruges, Bergen, and Novogoi-od ; endowed by the 
sovereigns of those cities with considerable privileges, to 
which every merchant belonging to a Hanseatic town was 
entitled.* In England the Germau guildhall or fiictory was 
established by concession of Henry III. ; and in later periods 
the Hanse tracers were favored above many others in the 
capricious vacillations of our mercantile policy,'' The Eng- 
lish had also their factories on the Baltic coast as far as 
Prussia aiid in the dominions of Denmark." 

This opening of a northern market powerfully accelerated 
the growth of our own commercial opulence, es- 
ft^enot pecially after the woollen manufacture had begun 
^^ lo thrive. From about the middle of the four^ 
teenth century we find continual evidences of a 
rapid increase in wealth. Thus, in 1363, Picard, who had 
been lord mayor some years before, entertained Edward UL 
and the Black Prince, the kings of France, Scotland, and 
Cyprus, with many of the nobility, at his own house in the 
Vintry, and presented them with handsome gifts,^ Philpot, 
another eminent citizen in BJehard II.'s time, when the trade 
of England was considerably annoyed by privateers, hired 
1000 armed men, and despatched them to sea, where they 
took fifteen Spanish vessels with their prizes.^ We find 
Eichard obtaining a great deal from private merchants and 
trading towns. In 1379 he got 5000i from London, 1000 
marks from Bristol, and in proportion from smaller places. 
In 1386 London gave 4000/. more, and 10,000 marks in 
1397.° The latter sum was obtained also for the coronation 
of Henry VI.' !Nor were the contributions of individuals 
contemptible, considering the high value of money. Hinde, 
a citizen of London, lent to Henry IV. 2000?. in 1407, and 
Whittingtoa one half of that sum. Tiie merehaata of the 
staple advanced 4000?. at the same time.^ Our commerce 
continued to be regularly aad rapidly progressive during the 
fifteenth century. The famous Canynges of Bristol, under 
Henry VI. and Edward IV., had ships of 900 tons burden.* 

1 PfeEfel, t. 1. p- 443; Schmidt, I. iv. s WsMngham, p. ail. 
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The trade and even tlie intei-nal wealth of England reached 
BO Biuch higher a pitch in the reign of the lastrmentioned 
king than at any former period, that we may perceive the 
wars of York and Lancaster fo have produced no very 
serious effect on national prosperity. Some battles wei'e 
doubtless sanguinary; but the loss of Uvea in battle is soon 
repaired by a flourishing nation; and the devastation ocea- 
Bioned by armies was both partial and transitory. 

A commercial intercourse between these northern and 
Bouthern regions of Europe began about the early 
part of the fourteenth century, or, at most, a little mitii the 
sooner. Until, indeed, the use of the magnet was g""""' 
thoroughly understood, and a competent skill in "" 
marine ai-chitecture, as well as navigation, acquired, the 
Italian merchants were scarce likely to attempt a voyage 
perilous in itself and rendered more formidable by the im- 
aginary difficulties which had been supposed to attend an ex- 
pedition beyond the straits of Hercules. But the English, 
accustomed to their own rough seas, were always more in- 
trepid, and probably more skilfiil navigators. Though it was 
extremely rare, even in the fifteenth century, for an English 
trading vessel to appear in tlie Mediterranean,' yet a famous 
militai-y armament, that destined for the crusade of Richard 
L, displayed at a very early time the seamanship of our 
countrymen. In the reign of Edward II. we find mention in 
Eymer's collection of Genoese ships trading to Flandera and 
liigland. His son was very solidtous to preserve the friend- 
ship of that opulent republic ; and it is by his letters to his 
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senate, or hj royal orders restoring ships unjustly seized, that 
we come by a knowledge of those facts which historians neg- 
lect to relate. Pisa shared a little in this traffic, and Venice 
more considerably ; but Genoa was beyond all competition at 
the head of Italian commerce in tliese seas during the four- 
teenth century. In tlie next her general decline left it more 
open to her rival ; but I doubt whether Venice ever main- 
tained so strong a connection wilh England. Through London 
and Bruges, their chief station in Flanders, the merchants 
of Italy and of Spain transported oriental produce to the 
farthest parts of the north. The inhabitants of the Baltic 
coast were stimulated by the desire of precious luxuries which 
they had never known ; and these wants, though selfish and 
frivolous, are the means by which nations acquire civilization, 
and the eai^ is rendered fruitful of its produce. As the car- 
riers of this trade the Hanseatic merchants resident in Eng- 
land and Flanders derived profits through which eventually 
of course those countries were enriched. It seems that the 
Italian vesseb unloaded at the marts of London or Bruges, 
and that such parts of their cai^oes as were intended for a 
more northern trade came there into the hands of the Ger- 
man merchants. In the reign of Henry VI. England car- 
ried on a pretty extensive traffic with the countries around 
the Mediterranean, for whose commodities her wool and wool- 
len cloths enabled her to pay. 

The commerce of the southern division, though it did not, 
commBna I think, produce more extensively beneficial efi^ects 
M diter- upon the progress of society, was both earlier 
mman and mote splendid than that of England and the 

countries. neighboring countries. Besides Venice, which has 
been mentioned already, Amalfi kept up the coramercial in 
tereonrse of Christendom wilh the Saracen coun- 
"* ' tries before the first crusade.* It was the singular 
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fete of this city to have filled up the interval between two 
periods of civilization, in neither of which she was destined 
to be distinguished. Scarcely known before lie end of the 
sixth century, Amalfi ran a brilliant career, as a free and 
trading republic, which was checked by the arms of a con- 
queror in the middle of the twelfth. Since her subjugation 
by Roger king of Sidly, the name of a people who for a 
while connected Europe with Asia has hardly been repeated, 
fiKcept for two diacoveriea falsely imputed to them, those of 
tlje Pandects and of the compass. 

But the decline of Amalfi was amply compensated to the 
rest of Italy by the constant elevalion of Pisa, pj^^ 
Genoa, and Venice in the twelfth and ensuing Oenoa, 
t^es. The crusades led immediately to this grow- °° 
ing prosperity of the commercial cities. Besides the profit 
accruing from so many naval armaments which they supplied, 
and the continual passage of private adventurers in their 
vessels, they were enabled to open a more extensive channel 
of oriental traffic than had hitherto been known. These 
three Italian republics ety'oyed immunities in the Christian 
principalities of Syria ; possessing separate quarters in Acre, 
Tripoli, and other cities, where they were governed by their 
own laws and magistrates. Though the progress of com- 
merce must, from the condition of European industry, have 
been slow, it was uninterrupted ; and the settlements in Pal- 
estine were becoming important as factories, an use of which 
Godfrey and Urban httle dreamed, when they were lost 
through the guilt and imprudence of their inhabitants.' Vil- 
lani laments the injury sustained by commerce in consequence 
of the capture of Acre, " situated, as it was, on the coast of 
the Mediterranean, in the centre of Syria, and, as we might 
Bay, of the habitable world, a haven for all merchandise, 
both from the East and the West, which all the nations of 
the earth frequented for this trade." * But the loss was soon 

Judgifl ftom ite position Emioudiatelj preneni ah^ has, I hclieVQ, no Bire^gn 
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retrieved, not perhaps by Pisa and Genoa, but by Venice, 
who foimed connections with the Saracen governments, 
and maintained her commercial intercourse with Syria and 
Egypt by their license, though subject probably to heavy es- 
aetions. Sanulo, a Venetian author at the beginning of the 
fourteeDth eeutury, Las left a curious account of the Levant 
trade which his countrymen carried on at that time. Their 
imports it is easy to guess, and it appears that timber, brass, 
tin, and lead, as well as the precious metals, were exported 
to Alexandria, besides oil, saffron, and some of the productions 
of Italy, and even wool and woollen cloths.' The European 
side of the account had therefore become respectable. 

The commercial cities enjoyed as great privileges at Con- 
stantinople aa in Syria, and they bore an eminent part in the 
vicissitudes of the Eastern empire. After the capture of 
Constantinople by the I/atin crusaders, the Venetians, having 
been concerned in that conquest, became, of course, the &- 
Tored traders under the new dynasty; possessing their own 
district in the city, with their magistrate or podestk, ap- 
pointed at Venice, and subject to the parent republic. When 
the Greeks recovered the seat of their empire, the Geno- 
ese, who, from jealousy of their rivals, bad contributed to 
that revolution, obtained similar immunities. This powerful 
and enterprising state, in the fourteenth century, sometimes 
the ally, sometimes the enemy, of the Byzantine court, main- 
tained its independent settlement at Pera. From thence she 
spread her sails into the Eusine, and, planting a colony at 
Caflfe in the Crimea, extended a line of commerce with the 



gions of Asia, which even thg skill and spirit of 
lui- uivii times has not yet been able to revive.^ 
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The French provinces which border on the Mediterranean 
Sea paftook in the advantages which it offered. Not only 
Mai-aeillea, whose trade had continued in a cei'tain degree 
throughout the worst ages, but Narbonne, Nismes, and espe- 
cially Moiitpelier, were distinguished for commercial pros- 
perity.* A still greater activity prevailed in Catalonia. 
From the middle of the thirteenth century (for we need not 
trace the rudiments of its history) BarccJona hegan to emu- 
late the Italian cities in both the branches of naval enei^, 
war and commerce. Engaged in frequent and severe hos- 
tilities with Genoa, and sometimes wltli Constantinople, while 
their vessels traded to every part of the Mediterranean, and 
even of the English Channel, the Catalans might justly be 
reckoned among the first of maritime nations. The com- 
merce of Barcelona has never since altsuned so great a height 
as in the fifteenth century.' 

The introduction of a silk manufacture at Palermo, by 
Eoger Guiscard in 1148, gave perhaps the ear- ipi,^, 
liest impulse to the industry of Italy. Nearly msnufM- 
about the same time the Genoese plundered two "'™' 
Moorish cities of Spain, from which they derived Uie same 
art. In the next age this became a staple manufacture of 
the Lombard and Tuscan republics, and the cultivation of 
mulberries was enforced by tlieir laws.' Woollen stuffs, 
though the trade was perhaps les^ conspicuous than that of 
Flanders, and though many of the coarser kinds were im- 
ported from tlience, employed a multitude of workmen in 
Italy, Catalonia, and the south of France.* Among the trad' 
ing companies into whicli the middling ranks were distrib- 
uted, those concerned in silk and woollens were most numer- 
ous and honorable.* 
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A property of a natural substance, long overlooked even 
though it attracted observation by a different peculiarity, has 
influenced by its accidental discovery the fortunes 
in™tk.n pj- jjj^|,]j[j^|j jnore thaj, gij the deductions of phi- 
roariner'B losophj. It 18, perhaps, impossible to ascertain 
(TonipMs. ^j^^ epoch when the polarity of the magnet was 
first known in Europe. The common opinion, which ascribes 
its discovery to a citizen of Amalfi in the fourteenth century, 
is undoubtedly erroneous. Guio( de Provins, a French poet, 
who lived about the year 1200, or, at the latest under St. 
Jxiuis, describes it in the most unequivocal language. James 
de Vitry, a bishop in Palestine, before flie middle of the thir- 
teenth century, and Guido Guinizzelli, an Italian poet of the 
same time, are equally explicit. The French, aa well as Ital- 
ians, claim the discovery as their own ; but whether it were 
due to either of these nations, or rather learned from their 
intercom^se with the Saracens, is not easily to be ascertained.* 
For some time, perhaps, even this wonderf'ul improvement in 
the art of naTigation might not be universally adopted by 
vessels sailing within the Mediterranean, and aocnstomed to 
their old system of obaei-vationa. But when it became more 
established, it naturally inspired a more fearless spirit of ad- 
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venture. It was not, as has been mentioned, till the begin- 
ning of the fotirteentt century that the Genoese and other 
nations around fhat inland sea steered into the Atlantic Ocean 
towards England and Flanders. This intercourse with the 
northern countries enlivened their trade with ttie Levant by 
the exciiange of productions which Spain and Italy do not 
supply, and enriched tJie merchants by means of whose capi- 
tal the exports of London and of Alexandria were conveyed 
into each other's harbors. 

The usual risks of navigation, and those incident to commer- 
cial adventure, produce a variety of questions in ev- MstiUuM 
ery system, of jurisprudence, which, though always '"'"'■ 
to be determined, as far as possible, by principles of natur^ 
justice, must in many cases depend upon established cus- 
toms. These customs of maritime law were andently i-educed 
into a code by the Ehodians, and the Boman emperore pre- 
served or reformed Ihe constitutions of that republic. It would 
behai'dto say how &r the traditionof this early jurisprudence 
survived the decline of commerce in the darker ages ; bat 
after it began to recover itself, necessity suggested, or recol- 
lection prompted, a scheme of regulations resembling in some 
degree, but much more enlarged than those of antiquity. 
This was formed into a written code, H Consolato del JMarO) 
not much earlier, probably, than the middle of the thirteenth 
century ; and its promulgation seems rather to have pro- 
ceeded from the citizens of Barcelona than from those of 
Pisa or Venice, wlio have also clamed to be the first legisla- 
tors of the sea.^ Besides regulations simply mercantihi, this 
system has defined the mutual righls of neutral and belliger- 
ent vessels, and thus laid the basis of the positive law of na- 
tions in its most important and disputed cases. The king of 

Bomiitlsd Ht BBicelonB about 9^1 bu° sT^rts'aD/i^s t°p^ce th^mVhn^* 

uru uecia, if at all, tntlsr thua a OsUng- Jamas the conquenir which Is much th» 

In &Vor of Pin, from Che expnasions IdariUmas ie Bsieeloaa, UROtltl, 1TB1. 

of Heni; iy.>B churtsr gi'aated to that But, hf irhateVBr natioii th«; nvn n- 

oltjr In lOgl. OonsnetndineE, qoiu ha- daced lata tbdr piment Arm, these lam 

Iwnt do marif ebs tla obflorrabunuB slent wen certain];- tile anolent and efitablieh^ 

llloTum est consnetuao. Hnialorl, Stbh ed DBtges of the Medlterraneaii states : 

ooUeotion waa compiled about the r^gu a great ahare In first pranHstng what a 



Ho,t.a=,GoOglc 



816 PntACY. Chat. IX. Part n. 

France and count of Pi-ovence Koiomnly acceded to this 
maritime code, whicli hence acquired a binding force within 
the Mediterranean Sea ; and in most respects tixe law mer- 
chantof Europe is at present conformable to ils provisions, 
A set of regulations, chiefly borrowed from the Consolato, 
was compiled in France under the reign of Louis IX., and 
prevailed in their own country. These have been denomi- 
nated the laws of Oleron, from an idle atorj that they were 
enacted by Richard I., while his expedition to the Holy Land 
lay at anchor in that island.* Nor was the north wiliiout its 
peculiar code of maritime jurisprudence; namely, the Ordi- 
nances of Wisbuy, a town in the Lsle of Gothland, princi- 
pally compiled from those of Oleron, before the year 1400, 
by which the Baltic traders were governed ' 

There was abundant reason for establishing among mari- 
ireouency time nations some theory of mutual rights, and for 
of piraej. securing the redress of injuries, as far as possible, 
by means of acknowledged tribunals. In that state of bar- 
barous anarchy which so long resisted the coercive authority 
of civil magistrafes, the sea held out even more temptation 
and more impunity than the land ; and wiien the laws had 
regained their sovereignty, and neither robbery nor private 
warfare was any longer tolerated, there remained that great 
common of mankind, unclaimed by any king, and the liberty 
of the sea was another name for the security of plunderers. 
A pirate, in a well-armed quick-sailing vessel, must feel, I 
suppose, the enjoyments of his exemption from control more 
exquisitely than any other freebooter; and darting along the 
bosom of the ocean, under the unpartial radiance of the 
heavens, may deride the dark concealments and hunied 
flights of the forest robber. His occwpation is, indeed, ex- 
tinguished by the civihzation of later ages, or confined to dis- 
tant climates. But in the thirteenth and fourteenth centu- 
ries, a rich vessel was never secure from attack ; and neither 
restitution nor punishment of the criminals was to he ob- 
tained from governments who sometimes feared the plunderer 
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and sometimes connived at the offence.* Mere piracy, how- 
ever, was not the only danger. The maritime towns of Flan- 
ders, Fi-ancc, and England, like tlie free republics of Italy, 
prosecuted their own quarreb by arms, without asking the 
leave of their respective sovereigns. This prac- i*w of 
tice, exactly analogous to that of private war "P'''^'- 
in the feudal system, more than once involved the kings of 
France and England in hostility.* But where the quarrel 
did not proceed to such a length as absolutely to engage two 
opposite towns, a modification of this andent right of re- 
venge formed part of the regular law of nations, undei- the 
name of i-eprlsals. "Whoever was plundered or injured by 
the inhabitant of another town obtained authority fi-om his 
own magistrates to seize the property of any other person 
belonging to it, until his loss should be compensated. This 
law of reprisal was not confined to maritime places ; it pre- 
vMled in Lombardy, and probably in the German cities. 
Thus, if a citizen of Modena was robbed by a Bolognese, he 
complained to the magistrates of the former city, who rep- 
resented the case to those of Bologna, demanding redress. 
If this were not immediately granted, letters of reprisals 
were issued to plunder the terrifoiy of Bologna till the in- 
jured party should be reimbursed by sale of the spoil.' In 
the laws of Marseilles it is declared, " If a foreigner (like 
anything from a citizen of Marseilles, and he who has juris- 
diction over the said debtor or unjust laker does not cause 
right to be done in the same, the rector or consuls, at the pe- 
tition of the said citizen, shall grant him i-eprisals upon all the 
goods of the said debtor or unjust taker, and also upon the 
goods of others who are under the jurisdiction of him who 
ought to do justice, and would not, to llie said citizen of 
Marseilles." ^ Edward III., remonstrates, in an instrumenl 
published by Eymer, against letters of marque granted by 
the king of Aragon to one Berenger de la Tone, who had 
been robbed by an English pirate of 2000/., alleging that, in 
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asmucli as he had always been ready to givti redress fo the 
party, it seemed to his counsellors that there was no just 
cause for reprisals wpon the king's or his subjects' property.' 
This passage ia so far curious as it asserts the existence of 
a customary law of nations, the knowledge of which was al- 
ready a sort of learning. Sir E. Coke speaks of this right 
of private reprisals as if it still existed ; ^ and, in fact, there 
are instances of granting such letters as late as the reign of 
Charles I 

A practice founded on the oamp principles as reprisal, though 
L it. ty rather less violent was that of attaching tlie goods 
^"eaT *"' ^^^^ "^ ''^ resident foieignero for t!ie debts of 
otiers their coimtiymen This indeed in EngUnd,wa9 

^'^'^ not confined to foreigners until the sldtute of 

We'tmin'^ter I c 23 which enacts that " no stianger who 
jt of this lealm shall be h'^trained in any town or mirket 
for a debt wherem he is neither principal nor surety " 
Henry III had previously granted a chiiter to the burgesses 
of Lubec, that they should " not be trreated for the debt of 
any of their countrymen, unless the magistrates of Lubec 
neglected to compel payment."" But by a variety of 
grants fram Edward II. the privileges of Enghah subjects 
under the statute of Westminster were extended to most 
foreign nations.* This unjust responscbdity had not been 
confined- to civil cases. One of a company of Italnn mer- 
chants, tlie Spini, having killed a man, the officers of justice 
seized the bodies and effects of all tlie rest.^ 

If under all these obstacles, whether creatod by barbarous 
Qr^t manners, by national prejudice, or by the fraudu- 

t^""' ^^"^ *"^ arbitrary measures of princes, the mer- 
' chants of different countries became so opulent as 

almost to rival the ancient nobility, it must he ascribed fo the 
greatness of their eommei-cial profits. The trading com- 
panies possessed either a positive or a virtual monopoly, and 
heid the keys of those eastern regions, for the luxuries of 

1 RjBiBt, t. Jy. p. 676. Viactur sa- ' Kymer, f, I, p, 839. 
plsntlbns et ftrilSa, quod cbubb, de jure, 1 Idem, t. iii. p. 468, M7, 878, *l infix. 
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whict the progressise refinement of mannera produced an 
increasing demand. It is not easy to determine tlie average 
rate of profit ; • but we know that Ihe interest of ^^^ b,g[, 
money was exceedingly high ihroughont the mid- rate of 
die ages. At Verona, in 1228, it was fixed by law '""'"'*■ 
at twelve and a half per cent. ; at Modena, in 1 270, it seema 
to have been as high as twefaty.' The-republic of Genoa, 
towards the end of the fourteenth century, when Italy had 
grown wealthy, paid only from seven to ten per cent to her 
creditors.* But in France and England the rate was far 
more oppressive. An ordinance of Philip the Fair, in 1311, 
allows twenty per cent after the first year of the loan.* Un- 
der Henry III., according to Matthew Paris, the debtor paid 
ten per cent every two months ;' but this is absolutely in- 
credible as a general practice. This was not merely owing 
to scarcity of money, but to the discouragement which a 
atrange prejudice opposed to one of the most useful and le- 
gitimate branches of commerce. Usury, or lending money 
for profit, was treated as a crime by the theologians of the 
middle ages ; and though the superstition has been eradica- 
ted, some part of the prejudice remains in our legislation. 
This tntde in money, and indeed a great part of inlaad trade 
in general, had originally fallen to the Jews, who j,|,n„ 
were noted for their usury so early as the sixth dcaJin^of 
century.' For several subsequent ages they con- " ""' 
tinned to employ their capital and industry to the same ad- 
vantage, with little molestation from the clei^, who always 
tolerated their avowed and national infidelity, and often with 
some encouragement from princes. In the twelfth century 
we find them not only possessed of landed property in Lan- 
guedoc, and cultivating the studies of medicine and Babbinical 
literature in their own academy at Montpelier, under the pro- 
tection of the count of Toulouse, but invested with civil 
offices.^ Raymond Roger, viscount of Carcasonne, directs a 
writ "to his bailiffs. Christian and Jewish."' It was one of 
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the conditions imposed by the church on the count of Tou- 
louse, that he should allow no Jews to possess mngisti-acy in 
his dominions.' But in Spain they were placed by some of 
the municipal laws on the footing of Christians, with respect 
to the composition for their lives, and seem in no other Eu- 
ropean country to have been so numerous or considerable.^ 
The diligence and expertness of this people in all pecuniary 
dealings recommended them to princes who were solicitous 
about the improvement of their revenue. We find an article 
in the general charter of privileges granted by Peter III. of 
Aragon, in 1283, that no Jew should hold the office of a 
bayle or judge. And two kings of Castile, Alonzo XI. and 
Peter the Cruel, Incurred much odium by employing Jewish 
ministers in their treasury. But, in other paris of Europe, 
their condition had, before that time, begun to change for the 
worse — partly from the ianatical spirit of the crusades, 
which prompted the populace to massacre, and partly from 
the jealousy which their opulence excited. Kings, in order 
to gain money and popularity at once, abolished the debts 
due lo the children of Israel, except a part which they re- 
tained as the price of their bounty. One is at a loss to con- 
ceive the process of reasoning in an ordinance of St. Louis, 
where, "for the salvation of his own soul and those of his 
ancestors, he releases to all Christians a thii-d part of what 
\vas owing by theia to Jews." ' Not content with such edicts, 
tl;e kings of France sometimes banished the whole nation 
from their dominions, seizing their effects at the same tune ; 
and a season of alternative severity and toleration continued 
till, under Charles VL, they were finally expelled from 
the kingdom, where they never afterwards possessed any 
legal settlement.* They were expelled from England under 
Edward I,, and never obttHned any legal permission to reside 
till the time of Cromwell. This decline of the Jews was 
owing to the transference of their trade in money to other 
hands. In the early part of the thiiteenth century the mer- 
chants of Lombardy and of the south of France ^ took up the 
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business of remitting money by bills of exchange' and of 
mailing prafit upon loans. The utility of this was found so 
great, especially by the Italian clergy, who thua in an easy 
manner drew the income of their transalpine benefices, that 
in spite of much obloquy, the Ijombard usurers established 
themselves in every country, and the general progress of 
commerce wore off the bigotiy that had obstructed their re- 
ception, A distinction was made between moderate and ex- 
orbitant interest ; and though the casuists did not acquiesce 
in this legal regulation, yet it satisfied, even in superstitious 
times, the consciences of provident traders.' lie Italian 
bankers were frequently allowed to farm the customs in Eng- 
land, as a security perhaps for loans which were not very 
punctually repaid," In 1345 the Bardi at Florence, the 
greatest company in Italy, became bankrupt, Edward III. 
owing (hem, in principal and interest, 900,000 gold florins. 
Another, the Peruzzi, failed at the same lime, being creditors 
to Edward for 600,000 florins. The king of Sicily owed 
100,000 florins to each of these bankers. Their failure in- 
volved, of course, a multitude of Florentine citizens, and was 
a heavy misfortune to the state.* 
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T!:e earliest bank of deposit, instituted for the accommoda- 
Baassof *'™ **^ private merchants, is said to have heen 
oenoaand that of Barcelona, in 1401.* The banks of Venice 
otners. g^^ Genoa were of a different description. Al- 

though the former of these two has the advantage of greater 
antjquity, having been formecl, as we are told, in the twelfth 
century, yet its early history is not so clear as that of Genoa, 
nor ite political importance so remarkable, however similar 
might be its origin.' During the wars of Genoa in the four- 
teenth century, she had borrowed large sums of private citi- 
zens, to whom the revenues were pledged for repayment. 
The republic of Florence had set a recent^ though not a very 
encouraging example of a public loan, to defray the expense 
of her war agfunst Mastino della Scala, in 1336. The chief 
mercantile firms, as well as individual citizens, furnished 
money on an assignment of the taxes, receiving fifteen per 
cent interest, which appears to have been above the rate of 
private usury,* The slate was not unreasonably considered 
a worse debtor than some of her citizens, for in a few years 
these loans were consolidated into a general fund, or monte, 
with some deduction from the capital and a great diminution 
of interest; so that an original debt of one hundred florins 
sold only for twenty-five-* But 1 have not found that these 
creditors formed at Florence a corporate body, or took any 
part, as such, in the affairs of the republic. The case was 
different at Genoa. As a security, at least, for their interest, 
the subscribers to public loans were permitted to receive the 
produce of the taxes by their own collectors, paying the ex- 
cess into the treasury- The number and distinct classes of 
these subscribers becoming at length inconvenient, they were 
formed, about the year 1407, into a single corporation, called 
the bank of St. George, which was from that time the sole 
national creditor and mortgagee. The government of this 
was intrusted to eight pi-otectors. It soon became almost in- 
dependent of the state. Every senator, on his admission, 
swore to maintain the privileges of the bank, which were 
confirmed by the pope, and even by the emperor. The bank 
interposed its advice in every measure of government, and 
generally, as is admitted, to the public advantage. It 
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equipped armaments at its own expense, one of which sub- 
dued the island of Coisica ; and this acquisition, like those 
of our great Indian corporation, was long subject to a com- 
pany of merchants, without any intei-ference of the mother 
country.' 

The increasing wealth of Europe, whether derived from 
internal improvement or foreign commerce, dis- 1^5,^35^ , 
played itseU" in more expensive consumption, and domestic 
greater refinements of domestic life. But these ef- *"i'^°''''^"- 
fecta were for a long time very gradual, each generation 
mating a few steps in the progress, which are hardly discern- 
ible except by au attentive inquirer. It is not till the latter 
half of (he thirteenth century that an accelerated impulse ap- 
pears to be given to society. The just government and 
suppression of disorder under St. Louis, and the peaceful 
temper of his brother Alfonso, cotmt of Toulouse and Poitou, 
gave France leisure to avail herself of her admirable fertil- 
ity. England, that to a soil not greatly inferior to thai of 
France united the inestimable advantage of an insular posi- 
tion, and was invigorated, above all, by her free constitution 
and the steady industriousness of her people, rose with a 
pretty uniform motion from the time of Edward L Italy, 
though the better days of freedom had passed away in most 
of her republics, made a .rapid transition from simplicity to 
refinement. " In those times," says a writer about the year 
ISOO, speaking of the age of Frederic XL, " the mannevs of 
the Italians were rude. A man and his wife ate off the same 
plate. There was no wooden-handled knives, nor more than 
one or two drinking cups in a house. Candles of wax or 
tallow were unknown ; a servant held a torch during supper. 
The cloUies of men were of leather unlined : scarcely any 
gold or silver was seen on ttieir dress. The common people 
ate flesh but three times a week, and kept their cold meat for 
supper. Many did not drink wine in summer. A small stock 
of com seemed riches. The portions of women were smaJl ; 
their dress, even after martiage, was simple. The pride of 
men was to be well provided with arms and horses ; that 
of the nobility to have lofty towers, of which all the cities 
in Italy were full. But now frugality has been changed 
for snmpfuouaness ; everything exquisite is sought after in 

1 Bimirri. Hist. Qenuena. p. 7S7(Anti™rp, 1579); MaihiJiielli, Storia Floreutio*, 
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dress ; gold, silver, pearls, silks, and rich furs. Foreign wines 
aod rich meats are required. Hence usury, rapine, fraud, 
tyi-anny," &c.* This passage ia supported by other testimo- 
nies nearly of the same time. The conquest of Naples by 
Charles of Anjou in 1266 seems to have been the epoch of 
increasing luxury throughout Italy, His Proven9al knights 
with their plumed helmets and golden collars, the chariot of 
his queen covered with blue velvet and sprinkled wilh lilies 
of gold, astonished the dtizens of Naples.^ Provence had 
enjoyed a long tranquillity, the natural source of luxurious 
magnificence; and Italy, now liberated from the yoke of the 
empire, soon reaped the same fruit of a condilion more easy 
and peaceful than had been her lot for several ages. Dante 
speaks of the change of manners at Florence from simplicity 
and virtue to refinement and dissoluteness, in terras very 
nearly similar to those quoted above.^ 

Throughout the fourteenth century there continued to be a 
rapid but steady progre^ioa iu England of what we may de- 
nominate elegance, improvement, or luxury ; and if this was 
for a time suspended in Prance, it must be ascribed to the 
unusual calamities which befell that country under Pliilip of 
Valois and his son. Just before the breaking out of the Eng- 
lish wars an excessive fondness for dress is said to have dis- 
tinguished not only the higher ranks, hut the burghers, whose 
foolish emulation at Ipast indicates their easy circumstances.* 
Modes of dress hardly perhaps dcerve our notice on their 
own axKount ; yet so far •\b their universal prevalence was a 
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Bympfom of diffused weallt, we should not overlook either 
the inyectiTes bestowed by the clergy on the fantastic ex- 
travagances of fashion, or the sumptuary laws by which it 
waa endeavored to restrain them. 

The prindple of sumptuary laws was partly derived from 
the small republics of antiquity, which might per- aumpmarj 
haps require that security for public spirit and ''"'■ 
equal rights — partly from the austere and injudicious theory 
of religion disseminated by the clergy, Ttese prejudices 
united to render all increase of general comforts odious un- 
der the name of luxury ; and a third motive more powerful 
than either, the jealousy with which the great regard any- 
thing like imitation in those beneath them, cooperated to pi-o- 
duce a sort of restrictive code in the laws of Europe. Some 
of these regulations are more ancient ; but the chief part 
were enacted, both in France and England, during the four- 
teenth century, extending to expenses of the table as well aa 
apparel. The first statute of this description in our own 
country was, however, repealed the next year ;* and subse- 
quent provisions were entirely disregarded by a nation which 
valued liberty and commerce too much to obey laws con- 
ceived in a spirit hostile to both. Laws indeed designed by 
those govemmeuts to restrain the extravagance of their sub- 
jects may well justify the severe indignation which Adam 
Smith has poured upon all such interference with private ex- 
penditure. The kings of France and England were un- 
doubtedly more egregious spendthrifts than any others in 
their dominions ; and contributed far more by their love of 
pageantry to excite a taste for dissipation in their people than 
by their ordinances to repress it. 

Mussus, an historian of Placentia, has left a pretty copi- 
ous account of the prevailing manners among his Dnm,stio 
countrymen about 1388, and expressly contrasts pi^ii°™b of 
their more luxurious Eving with the style of their '' 
ancestors seventy years before, when, as we have seen, they 
had already made considerable steps towards refinement. 
This passage is highly interesting, becaupe it shows the regu- 

uLation -was ander PhUip Ihe 
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lar tenor of domestic economy, in an ItaliEin city rather than 
a mere display of individual magnificence, as in most of the 
facta collected hy our own and the French antiquaries. But 
it is much too long for insertion in this place.' No other 
country, perhaps, could eshibit so fair a picture of middle 
life : in France the burghers, and even the inferior gentry, 
were for the most part in a state of poverty at this period, 
which they concealed by an affectation of oraament ; while 
our English yeomanry and tradesmen were more anxious to 
invigorate their bodies by a generous diet than to dwell in 
well furnished houses, or to find comfort in cleanliness and 
elegance.' The German cities, however, had acquired with 
liberty the spirit of improvement and industry. From the 
time that Henry V. admitted their artisans to the privileges 
of free bui^hers they became more and more pi-osperous ; • 
while the steadiness and frugality of the German character 
compensated for some disadvantages arising out of their in- 
land situation. Spire, Nuremberg, Ratisbon, and Augsburg 
wei-e not indeed like the rich markets of London and Binges, 
nor could their burghers rival the princely merchants of 
Italy ; but they enjoyed the blessings of competence diffused 
over a large class of industrious fi-eemen, and in the fifteenth 
century one of the politest Italians could extol their splen- 
did and well fumi^ed dwellings, their rich apparel, their 
easy and affiuent mode of living, the security of their rights 
and just equahty of their laws.* 

Sert.^KL I. I. p. 325. ^^ " ' VeiSuas Ins^li^i" FloreE"?ai a" 
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No chapter in the history of national manners would illus- 
trate so well, if duly executed, the progress of social life aa 
that dedicated to domestic architecture. Tlie fashions of 
dress and of amusements are generally capricious citIi ukU- 
and irreducible to rule; but every change in the '^'°'""- 
dwellings of mankind, from the rudest wooden cabin to the 
stately mansion, has been dictated by some principle of con- 
venience, neatness, comfort, or magnificence. Yet this most 
interesting field of research has been less beaten by our anfi- 
quM-ies ttian others comparatively barren. I do not pretend 
to a complete knowledge of what bas been written by these 
learned inquirers ; but I can only name one book in which 
the civil architecture of our ancestors has been sketched, 
loosely indeed, but with a superior band, and another in 
which it is partially noticed. I mean by the first a chapter in 
the Appendix to Dr. Wliitaker'a History of Whalley ; and 
by the second Mr. King's Essays on Ancient Castles in the 
Archaeologia.' Of these I shall make free use in the follow- 
ing paragraphs. 

The most ancient buildings which we can trace in this 
island, after the departure of the Romans, were circular 
towers of no great size, whereof many remain in Scotland, 
erected either on a natural eminence or on an artificial mound 
of earth. Such are Conisborough Castle in Yorkshire and 
Castleton in Derbyshire, built, perhaps, according to Mv. 
King, before the Conquest." To the lower chambers of those 

conslatunt. "*cta donms'^t Bitei^s 8t bet in this ho gB-'o (he reina. m viw.\\ 
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gloomy keeps there was no admission of light or air except 
through long narrow loop-holes and an aperture in the roof. 
Regular windows were made in the upper apartments. Were 
it not for the vast thickness of the walls, and soroe marks of 
attention both to convenience and decoration in these struc- 
tures, we might he induced to consider them as ratlier in- 
tended for security during the transient inroad of an enemy 
than for a ehieflain'a usual residence. They bear a close re- 
semblance, except by their circular form and more insulated 
situation, to the peels, or square towers of three or four sto- 
ries, which are still found contiguous to ancient mansion- 
houses, themselves far more ancient, in the northern coun- 
ties,' and seem to have been designed for places of refuge. 
In course of time, the barons who owied these castles 
began to covet a more comfortable dwelling. The keep was 
eitJier much enlai^d, or altogether relinquished as a place 
of residence except in time of siege ; while more convenient 
apartments were sometimes erected in the tower of entrance, 
over the great gateway, which led to the inner ballium or 
court-yard. Thu^ at Tunbridge Castle, this part of which is 
referred by Mr, King to the be^nning of the thirteenth cen- 
tury, there was a room, twenty-eight feet by sixteen, on each 
side of the gateway ; another above of the same dimensions, 
with an intermediate room over the entrance ; and one large 
apartment on the second floor occupying the whole space, 
and intended for state. The windows in this class of castles 
were still little better than loop-holes on the basement story, 
but in the upper rooms often large and beautifully orna- 
mented, though always looking inwards to the court. Ed- 
ward I. introduced a more splendid and convenient style of 
castles, containing many habitable towers, with communi- 
cating apartments. Conway and Carnarvon will be femiliar 
examples. The next innovation was the castle-palace — of 
which Windsor, if not quite the earliest, is the most magnifi- 
cent instance. Alnwick, Naworth, Harewood, Spoffiirth, 
Kenilworth, and Warwick, were all built upon this scheme 
during the fourteenth century, but subsequent enlai^emenls 
have rendered caution necessary to distinguish their original 
remains. "The odd mixture," says Mr. King, " of conven- 
ience and magnificence with cautious designs for protection 

1 WhltaHer'B Hist, of KTiallaj-i tysons's Cumberland, p, MTi, 
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and defence, and with the inconveniences of the former con- 
fined plan of a close fortress, is very striking." The provi- 
aions for defence became now, however, little more than 
nugatoiy ; large arched windows, like those of cathedrals, 
were introduced into halls, and Ihis change in ai-chiteeture 
manifestly heai-s witness to the cessation of baronial wars 
and the increasing love of splendor in the reign of Edward 

in. 

To these succeeded the castellated houses of the fifteenth 
century, such as Herstraonceus in Sussex, Haddon Hall in 
Derbyshire, and the older part of Knowle in Kent.^ They 
resembled fortified castles in their strong gateways, their tur- 
rets and battlements, to erect which a royal license was ne- 
cessary ; but their defensive strength could only have availed 
against a sudden affray or attempt at forcible dispossession. 
They were always haill round one or two court-yards, the 
drcumferenee of the first, when they were two, being occu- 
pied by the offices and servants' rooms, that of the second 
by the state-apartments. Regular quadrangular houses, not 
castellated, were sometimes built during the same age, and 
under Henry VIL became universal in the superior style of 
domestic architecture,' The quadrangular form, as well 
from security and convenience as from imitation of conven- 
tual houses, which were always constructed upon tliat model, 
was generally preferred — even where the dwelling-house, 
as indeed was usual, only took up one side of the enclosure, 
and the remaining three contained the offices, stables, and 
ferm-buildings, with walls of communication. Several very 
old parsonages appear to have been built in this manner.* It 
is, however, not very easy to discover any large fragments 
of houses inhabited by the gentry before the reign, at soon- 
est, of Edward HI., or even to trace them by engravings in 
the older topographical works, not only fi-om the dilapidations 
of time, but because very few considerable mansions had 
been erected by that class, A great part of England af- 
fords no stone fit for building, and the vast though unfortu- 
nately not inexhaustible resources of her oat toi-ests were 
easily applied to less durable and magnificent structures. A 
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frame of massive timber, indepeadent of walls and resem- 
bling file iaTerteJ huU of a large ship, formed the skeleton, 
as it were, of an ancient hall — the principal beams spring- 
ing from the ground naturally curvei^ and forming a Gothic 
arch overhead. The intervals of these were filled up with 
horizontai planks ; but in the earlier buildings, at least in 
some districts, no part of the walla was of stone.^ Stone 
houses are, however, mentioned as belonging to eilizens of 
London, even in the reign of Henry II. ; ^ and, though not 
often perhaps regularly hewn stones, yet those scattered over 
the soil or dug from flint quarries, bound together with a 
very strong and durable cement, were employed in the con- 
struction of manorial houses, especially in the western coun- 
laes and other parts where that material is easily procured.' 
Gradually even in timber buildings the intervals of the main 
beams, which now became perpendicular, not throwing off 
their curved springers till they reached a considerable height, 
were occupied by stone walls, or where stone was expensive, 
by mortar or pkster, intersected by horizontal or di^onal 
beams, grooved into the principal piers,* This mode of 
building continued for a long time, and is still familiar to our 
eyes in the older streets of the metropolis and other towns, 
and in many parts of the country,' Early in the fourteenth 
century the art of building with brick, which had been lost 
since the Roman dominion, was introduced probably from 
Flanders. Though sevei-^ edifices of that age are con- 
structed with this material, it did not come into general use 
till the reign of Henry VL° Many considerable houses as 
well as public buildings were ei«eted with bricks dm-ing his 
reign and that of Edward IV., chiefly in tlie eastern counties, 
where the deficiency of stone was most experienced. Few, 
if any, brick mansion-houses of the fifteenth century exist, 
except in a dilapidated state ; but Queen's College and Clare 
Hall at Cambridge, and part of Eton College, are subsisting 

' WhlUtei'B Hl»e. of Wlialloy. jct, and fiir the most part, of strong 
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wifnesses to tlie durabilily of the material as it was then em- 
pioj-ed. 

It is an error to suppose that the English gentry were 
lodged in stately or even in well-sized houses. 
Generally speaking, their dwellings were almost as of ordinair 
inferior ti those of their descendants in capaeity "0'^°°" 
as they were in convenience. The usual arrange- 
ment consisted of an entrance-passage running through the 
house, with a hall on one side, a parlor beyond, and one or 
two chambers above, and on the opposite side, a kitchen, 
pantry, and other oSiees.' Such was the ordinary manor- 
house of the fifteenth and sixteenth centuries, as appears not 
only from the documents and engravings, but as to tlie latter 
period, from the buildings themselves, soraelames, though not 
very ftequently, occupied by families of consideration, more 
often converted into farm-houses or distinct tenements. 
Larger structures were erected by men of great estates dur- 
ing the reigns of Henry IV. and Edward IV.; but very 
few can be traced higher ; and such has been the effect of 
time, still more thi'ough the advance or decline of families 
and the progress of architectural improvement, than the nat- 
ural decay of these buildings, that I should conceive it diffi- 
cult to name a house in England, still inhabited by a gentle- 
man and not belongmg to the order of castles, the principal 
apartments of which are older than the reign of Henry VII. 
The in'itances at least must be extremely few.^ 

France by no means apjears to have made a greater prog- 
ress than our own countiy m domestic architecture. Ex- 
cept foitified c-utlef I do not find m the work of a very 
miscellaneous but appaiently diligent writer,' any considera- 
ble dwell] gs mentioned before the reign of Charles VII., 
and veiy tew of so eaily a date ^ Jacques Cceur, a famous 

1 Bat. of Whallej. la Slriitt'a View « Melanges Ur4s a'uQe gnmla Wbll- 
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merchant unjustly persecuted by that prince, had a hand- 
Bome house at Paiis, as well as another at Bourges.' It is 
obvious that the long cdamities which France endured be- 
fore the expulsion of the English must have retarded this 
eminent branch of national improvement. 

Even in Italy, where from the size of her cities and so- 
dal refinements of her inhabitants, greater elegance and 
splendor in building were justly to be expected, the domes- 
tic architecture of the middle ages did not attain any per- 
fection. In several towns the houses were covered with 
thaich, and suffcj-ed consequently from destructive fires. 
Oostanzo, a Neapolitan historian near the end of the six- 
teenth century, remarks the change of manners that had oc- 
curred since the reign of Joanna II. one hundred and fifty 
years before. The great families under the queen expended 
aU their wealth on iheir retainers, and placed their chief 
pride in bringing them into the field. They were ill lodged, 
not sumptuously clothed, nor luxurious in their tables. The 
house of CaracciolOj high steward of that princess, one of the 
most powerful subjects that ever existed, having Mien into 
the hands of persons incomparably below his station, had 
been enlarged by them, as insufficient for then- accommoda- 
tion.= If such were the case in the city of Naples so late 
as the beginning of the fifteenth century, we may guess how 
mean were the habitations in less polished parts of Europe, 

The two most essential improvemeots in architecture dur- 
inrenaon '"^ *^ period, one of which had been missed by 
of chimneys the sagacity of Greece and Rome, were chimneys 
»tol.m! ^'^ S'ass windows. Nothing appai-ently can be 
more simple than the former ; yet the wisdom of 
ancient times had been content to let the smoke escape by 
an aperture in the centre of the roof; and a discovery, of 
whicli Vifruvius had not a glimpse, was made, perhaps in 
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this country, by some forgotten semibarbarian. About the 
middle of flie fourteentli century the use of chimneys is dis- 
tinctly mentioned in England and in Italy ; but they are 
found in several of our caatles which bear a much older 
date.* This couutry seems to have lost very early the art 
of making glass, which was preserved in France, whence 
artificers were brought into England to furnish the windows 
in some new churches in the seventh century.^ It is said 
that in the reign of Henry UL a few ecclesiastical buildings 
had glazed windows.* Suger, however, a century before, 
had adorned his great work, the abbey of St. Denis, with 
windows, not only glazed but painted;' and T presume that 
other churches of the same class, both in France and Eng- 
land, especially after the lancet-shaped window had yielded 
to one of ampler dimensions, were generally decorated in a 
similar manner. Yet glass is said not to have been em- 
ployed in the domestic architecture of France before the four- 

' Murslori, AnGCb. Itsl. Ditaert. 25, mill; the flues, however, go onlj s few 

p. 890. Bcckman, in hiH Hiatorj of la- feet up in the thiokncHB of [he wall, ana 

yenUona, TQl, i,, a work of nry great a» tbm turned oat at tbe batt, the 

peaeaicli, oftimot trace any eipHoit men- epertures brfng smiJl oblong holes. At 

VI Llani, speaks of 1 '^ ohambre with a cnrr.vli^ the Sue up the wbolebeight of 

Sincil. Butin Iheaecount-book of Boi- Ua.nta; ttie keep at MewcaBtle ; Sher- 
ton Abbey, under the jeir 1311, thew is borne Caetlc, &o. The early ohUnney- 
a ohaigo pro fteleado caniino In the ree- I'lmfB are of consiilBnibla b^hl, aad 

Hist, of Craven, p. 831. Tbis Diay, I viriel; of forma, and during the (Odt- 
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teenfli century ; ' and its introduction into England was prob- 
ably by no means earlier, Nor indeed did it come into gen- 
eral use during tbe period of the middle agea. Glazed win- 
dows were considered as movable furniture, and probably 
bore a high price. When the earls of Northumberland, as 
late as the reign of Elizabeth, left Alnwick Castle, the win- 
dows were taken out of their frames, and carefully laid by.* 

But if the domestie buildings of the flfleenth century 
Furniture Would not seeni Tery spacious or convenient at 

ousM- present, far less )Tould this luxurious generation 
be content with their internal accommodations. A gentle- 
man's house containing three or four beds was extraordina- 
rily well provided; few probably had more than two. The 
walls were commonly bare, without w^nscot or even plaster j 
except that some great houses were furnished with hangings, 
and that perhaps hardly so soon as the reign of Edward IV. 
It is unnecessary to add, that neither libraries of books nor 
pictures could have found a place among furniture. Silver 
plate was very rare, and hardly used for the table. A few 
inventoi-ies of furniture that still remam exhibit a miserable 
deficiency.' And this was incomparably greater in private 
gentlemen's houses than among citizens, and especially for- 
eign merchants. We have an inventory of the goods be- 
lon^ng to Conlarini, a rich Venetian trader, at his house in 
St. Botolph's Lane, a.d. 1481. There appear to have been 
no less than ten beds, and glass windows are especially no- 
ticed as movable furniture. No mention however is made 
of chairs or looking-glasses.* If we compare this account, 

1 Piiulinr, t. m. p. ISS. Vtlluet, 1. xi. bal at one or tiro shilllt^, thej hud, I 

p. 141. MiaahwBoa, u. GT9' bupdob?. but a IMile aJlver oa tb4 rim. 

■ Nortbuiiiberlsad Hansehald Book, t Nlcbollg lllustrsUone, p. 119. Id 

pnfto&p. IS. BlOuif Percy ssys.oa Ibe tblaxorfe, BmoiiEsanraiinterHtiDeftwtJi 

latbmilj of Hui^son, ^lat glass nas uot of Cbe same class, we bave auoCber In- 

rommooly used in tbe r^gn of Henry yentory of tbe goods of " Jobn Port, la-ta 

nltuie and stock in tiade at Colcbesler some consIderaUoa and piobably a mer- 
In 129S and 1301. Men's InCroduoC to ehsnt. Tbe house consisted of a ball. 
State of tbe Poor, p. W and 25, ftom the parlor, buttscy , and kitchen, nlth two 

than Mn Kpies any other. Tannera we™ grtit d«U of furniture tor those Umes ; 
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however tnflmg in our e'itlmation, with a similar inventory 
of fuinituip in bkipton Castle, the great honor of the earla 
of Cumberland, and among the most splendid mansions of 
the north, not at the same period, for I have not found any 
inventory of a nobleman's furniture so ancient, but in 1572, 
after almost a century of continual improvement, we shall 
he astonished at tlie inferior provision of the baronial resi- 
dence. There were not more than seven or eight beds in 
this great castle ; nor had any of the chambers either chairs, 
glasses, or carpets.* It is in this sense, probably, that we 
must understand ^neas Sylvius, if he meant anything more 
than to express a traveller's discontent, when he declares 
that the kings of Scotland would rejoice to be as well lodged 
as the second class of cifizena at Nuremberg.^ Few burgh- 
ers of that town had mansions, I presume, equal to the pal 
aces of Dumferlin or Stirling, but it is not unhkely that 
they were better furnished. 

In the construction of farm-houses and cottages, especially 
the latter, there have probably been fewer changes; Fsnu-houses 
and those it would be more difficult to follow. No ""^ toiages. 
building of tliis class can be supposed to exist of the antiq- 
uity to which the present work is confined ; and I do not 
know that we have any document as to the inferior architec- 
ture of England, so valuable as one which M. de Paulmy has 
quoted for diat of France, though perhaps more strictly appli- 
cable to Italy, an illuminated manuscript of the fourteenth 
century, being a ti-anslation of Crescentio's work on agricul- 
ture, illustratmg the customs, and, among other things, the 
habitations of the agricultural class. According to Pauimy, 
there is no other difference between an ancient and a mod- 
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ern farm-house than arises from the introduction of tiled 
roofs.' In the original work of Crescentio, a native of Bo- 
Ic^a, who composed this treatise on rural affairs about the 
yeai" 1300, an Italian farm-house, when built at least aw 
ing to his plan, appears to have been commodious both in 
and arrangement.* Cottages in England seem to have _ 
erally conaisteii of a single room without division of stori 
Chimaeys were unknown in such dwellings till the early part 
of Elizabeth's reign, when a very rapid and sensible im- 
provement took place in (he comforts of our yeomanry and 
cottagers.* 

It most be remembered that I have introduced this disad- 
Eeciasisaticai vantageous representation of civil architecture, as 
Kchiteotore. ^ proof of general poverty and backwardness in 
the refinements of life. Considered in its higher depart- 
ments, that art is the principal boast of the middle ages. 
The common buildings, especially those of a public kind, 
were constructed with skill and attention to durability. The 
castellated style displays these qualities m great perfection ; 
the means are well adapted to tiieir objects, and its imposing 
grandeur, though chiefly resulting no doubt from massiveness 
and historical association, sometjmes indicates a degree of 
architectural genius in the conception. But the most re- 
markable works of this art are the religious edifices erected 
i:j rhe twelfth and three following centuries. These struc- 
tures, uniting sublimity in general composition with the beau- 
ties of variety and form, intricacy of parts, skilful or at least 
fortunate effecls of shadow and light, and in some instances 
with extraordinary mechanical science, are naturally apt to 
lead those antiquaries who are most conversant with them 
into too partial estimates of the times wherein they were 
founded. They certainly are accustomed to behold die fejr- 
est aide of the picture. It was the favorite and most hon- 
orable employment of ecclesiastical wealth, to erect, to en- 
large, to repair, to decorate cathedral and conventual churches. 
An immense capita must have been expended upon these 

1 t. iii. p. 127. savs wars not used in the flinn-bonMa 

I CrescentliM in Commodum Rnrallnm. of Ctealiire aU within forty jeaffl of the 
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buildings in England between the Conquest and tlie Refor- 
mation. And it is pleasing to observe how the seeds of gen- 
ius, hidden as it were under the frost of that dreary winter, 
began to bud in the first sunshine of encoui'agement. In the 
darkest period of the middle ages, especially after the Scan- 
dinavian incursiouB into France and England, ecclesiastical 
architecture, though always far more advanced than any other 
arl, bespoke the rudeness and poverty of the times. It be- 
gan towards the latter part of the eleventh century, when 
iranquillity, at least as to former enemies, was restored, and 
some degree of learning reappeared, to assume a more noble 
appearance. The Anglo-Norman cathedrals were perhaps as 
much distinguished above other works of man in their own age, 
as the more splendid edifices of a later period. The science 
manifested in them is not, however, very great ; and their 
style, though by no means destitute of lesser beauties, is 
upon the whole an awkward imitation of Koman architec- 
ture, or perhaps more immediately of the Saracenic buildings 
in Spain and those of the lower Greek empij-e.^ But about 
the middle of the twelfth century, this manner began to give 
place to what is improperly denominated the Gothic archi- 
tecture ; ^ of which the pointed arch, formed by the segments 

1 The Suraieilp arcWteotare m\s cmcs Mon but thil of the singular horseshoe 
concaved to hate been the pnionl of the Breh, by the Moors of BpiJu. 

iogsi'whUe the'greit mosque of Cordo- lo of Spain and the I«yant, msj be 

va. built in the eighth coiitury^ resom- fbund in some prints ftom Eaetem buiid- 

bies, except by its superior beauty ani ings; and ta parllcnliiily BtriWng in the 

niagoificence, one of our oldest ciLthc- fiitade of the gnat mcnitne at Lncknoir, 

ample', or Durham. Even the vanlUng els. The tooted arch buildiuBe In the 

ImltiUon, though periiaps of a common age ot the Ctnaafl'S. Smne archw^ 

perfectly eiecuted. If ne mny trust the of hm&uital stones, 
engraving, and tlie norit- Iptesume, of " GibhonliasasBertsd.Hhit might Jus- 
Christian architects ; while those of onr Oty tliis appellation, that "the imago 
Ai^lo.Norman cathodvilH ste generally of Theodoric's palace at Verona, still es- 
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of two btevseeting semicircles of equal radius and described 
about a eomnion diameter, has generally been deemed tbe 
essential characterihtio. "VVe are not concerned at present to 
inquire v.lielher tliis style originated in France or Germany, 
Italy or England, since it was cerfainly almost simultaneous 
in ail these countries;* nor from what source it was derived 
— a question of no small difficulty. I would only venture 
to remark, that whatever may be (bought of the origin of 
the pointed arch, for which there is more than one modo of 
accounting, wu must perceive a very oriental character in 

p. E6, iroiild be more to the nur 

tjuii dlnuiini colmnijitmiB Jitii.. . . .... 
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Junceit proreritns. are said to be found tnre in the mtiliilB sgee has been so lally 
In the cithedn^luf Ilaii-.real tn Sicily, OlEeaEsed by iDtelll^t ana obseri-inl: 
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the vast profusion of ornament, especialJy on the exlerior 
surface, which is as disliiigiiishing a mark of Gothic build- 
ings as their arches, ami contrihutes in an eminent degree 
both to their heauties and to their defects. This indeed is 
rather applicable to the later than the earliei tage of azchi 
tecture, and rather to continental than Enghs i chu hes 
Amiens is in a far more florid etjie than SaU hmj though 
a contemporary structure. The Gothic speues of aichitec 
ture is thought by most to have reached its ppifecfion consid 
ered as an object of taste, by the middle or peibaps the cio e 
of the fourteenth century, or at least, to have lost some 
thing of its excellence by the correspondmg pait of the 
next age ; an effect of its early and rapid cultivation smce 
arts appear £0 have, like individuals, their nitural pi ogress 
and decay. The mechanical execution, however continued 
to improve, and is so far beyond the apparent intellectual 
powers of those times, that some have ascribed Iha piincipal 
ecciesiastieal structures to the fraternity of fleema.'jons de 
positaries of a concealed and traditionary science Theie m 
probably some ground for this opinion ; and tlie enilier 
archives of that mysterious association, if they existed might 
illustrate the progress of Gothic architecture and y erhaps 
reveal its origin. The remarkable change into tl la new stj le 
that was almost contemporaneous in every pirt of Europe 
cannot he explained by any local circumstances, or the ca 
pricious taste of a single nation.' 

It would be a pleasing task to trace with satiafactoiy ex- 
actness the slow, and almost perhaps insensible 
progress of agi'iculture and internal improvement in^romo a» 
during the latter period of the middle ages. But sf^p™- 
no diligence could recover the unrecoi-ded history 
of a single village ; though considerable attention has of lata 
been paid to tliis interesting subject by those antiquaries, 
wlio, tliough sometimes affecting to despise the lights of 

pjiegyrLabB or calumDiatora, botbtqual- This la their fltst perHecutioji ; they ijitva 

Ij mendacious. I do not wiali lo pry p'ace undergone others^ and are perhaps 

Into the iDjEteii^q of the craft ; 1>ut ft rej^erved tbr still more. It is remark- 

wonld he interixtmg to koo^v more of able? that mnsojia nere never Ij^^y io- 

thej Here lileraUy arohltectB. They are bond of nnioo beioK Etroneer Hikn auj 

ohareed by 4n ^t cf p^rljameut. 3 II. charter. Tlie arUoFe JAUBimry in tb« 

VI- c. i., with Gsing the priee of their Eocyclopsdia Britanuica Is north r^ad 

labor lu tiieir aQDual chapters, contrary ing. 
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modem philosopiiy, ai-e uncoupciously guided by their efful- 
gence. I have already adverted to the wretched condition 
of agriculture during tlie prevalence of feudal tenures, as 
well as before their general establishment.' Yet even in the 
Jeaat civilized ages, there were not wanting partial encourage- 
ments fo cultivation, and the ameliorating principle of human 
industry straggled against destructive revolutions and barba- 
rous disorder. The devastation of war from the fifth to the 
eleventh century rendered land the least costly of all gifts, 
though it must ever be the most truly valuable and perma- 
nent. MMiy of the grants fo monasteries, which strike us aa 
enormous, were of districts absolutely wasted, which would 
probably have been reclaimed by no other means. We owe 
the agricultural restoration of great part of Europe to the 
monks. They chose, for the sake of retirement, secluded re- 
gions which &ey cultivated with the labor of their hands.' 



from Br. Wtitoker, 
tiling the sutiicn 
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Several eliarters are exlaaf, granted to convents, and some- 
times to laymen, of lands which they had recovered from a 
desert condition, after the j'avages of the Sai*acens.' Some 
districts were allotted to a body of Spanish colonists, who 
emigrated, ia the reign of Louis the Deboiiair, to live under 
a Christian sovereign.^ Nor is this ihe only instance of agri- 
cultural colonies. Charlemagne transplanted part of his con- 
quered Saxons into Flanders, a country at that time almost 
unpeopled ; and at a much later period, there waa a remark- 
able reflux from the same eoimtiy, or rather from Holland to 
the coasts of the Baltic Sea. In the twelfth century, great 
numbers of Dutch colonists settled along the whole line be- 
tween the Ems and the Vistula. They obtained grants of 
uncultivated land on condition of fixed rents, aad were gov- 
erned by their own laws under magistrates of their own elec- 

There cannot be a more striking proof of the low condi- 
tion of English agriculture in the eleventh century, than is 
exhibited by Domesday Book. Though almost all England 
had been partially cultivated, and we find nearly the some 
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manors, except in the norlh, wliich exist at present, yet tlio 
value and extent of culiivated ground are inconceivably 
small. With every allowance for the inaccuracies and pai^ 
tiahties of those by whom that famous survey was completed,' 
we are loat in amazement at the constant recurrence of two 
or iiiree carauitea m demesne, with other Lmds occupied by 
tea or a dozen viUems, valued altogether at forty shillings, as 
the return of a nmanor, iihieh now would yield a competent 
income to a gtntlemon If Domesday Book can be consid- 
ered as even appioachmg to accuracy in respect of these 
estimates, agiiculture must certainly have made a very mate 
rial pi-ogre-a m the foui succeeding centuries. Tliis however 
is rendered piobable by other documents. Ingulfus, abbot of 
Ooyland under the Conqueror, supplies an eai'ly and inter- 
eating evidence of improvement.' Kichai'd de Rules, lord of 
Deeping, he tells us, being fond of ^riculture, obtauied per- 
mission irom the abbey lo inclose a large portion of marsh 
for the purpose of separate pasture, excluding the Wellaad 
by a strong dike, upon which he erected a. town, and render- 
ing those stagnant fens a garden of Eden.* In imitation of 
this spirited cultivator, the inhabitants of Spalding and some 
neighboring villages by a common resolution divided their 
marshes amongst (hem ; when some converting them to til- 
lage, some reserving them for meadow, others leaving them 
in pasture, they found a rich aoii for every purpose. The 
abbey of Croyland and villages in that neigliborhood followed 
tills example.^ Tliis early instance of parochial inclosure is 
not to be overlooked in the history of social piBgress. By 
the statute of Merton, in the 20th of Henry III,, the lord is 
permitted to approve, that is, to inclose the waste lands of 
his manor, provided lie leave sufficient common of pasture 
for the freeholders. Higden, a writer ivho lived about the 
time of Eicliard II,, says, in reference to the number of hydes 

1 iDgnlfas tclla ns that tba conunla- toUus terns bttGsri contjnpute; thnt is, 
etuoers wtre piou? euongb ta fevor Oroj- lb waa h3 eeuenil and dDDClu&ii^ a& tiio 
land, riLturnio^ i^ pMsessiotia imiccii- lastjud^eDt ivUL lie. 

•ftani' Bpatlum nostrnm nmnaitoTiiini a lOale, Xvtsoript. p. 7". 
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and vills of England at the Conquest, tliat by clearing of 
woods, and ploughing up ivasiea, there ivere many more of 
each in his age than foi'ioei'ly.' And it might he easily pre- 
sumed, independently of proof, that woods were cleared, 
marshea drained, and wastes brought into tillage, during the 
long period that the house of Piantagenet sat on the throne. 
From manonal surveys indeed and similar instruments, it 
appears that in some places there was nearly as nmch ground 
cultivated in the reign of Edward IIL as at tlie present day. 
. The condition of differeat counties however was very far 
from bemg alike, and in genei'al the northern and western 
parts of England were the most backward.' 

Ttie culture of arable land was very imperfect. Fleta 
remai'ks, in the reiga of Edward I. or II., that unlesn an 
acre yielded more than six bushels of com, the farmer would 
be a loser, and tlie land yield no rent.' And Sir John Cul- 
!um, fwrn very minute accounts, has calculated that nine or 
ten bushels were a full average crop on an acre of wheat. 
An amazing excess of tillage accompanied, and partly, I 
suppose, produced this imperfect cultivation. In Hawsted, 
for example, under Edward L, there were thirteen or four- 
teen hundred acres of arable, and'only forty-five of meadow 
ground. A similar disproportion occurs almost invariably in 
every account we possess.* Tiiis seems inconsistent, with the 
low price of cattle. But we must recollect that the common 
pasture, often the most extensive part of a manor, is not in- 
cluded, at Iciist by any specific measurement, in these surveys. 
Therentof land differed of course matei-ially ; sixpence an acre 
seems to have been about the average for arable land in the 
thirteenth century' though meadow was at double or treble 
that sum But the ]^ndlold3 were natuiiUy ^ol utous to 
(UgmcQta revenue that became more and moie inadequate 
to the 1 luKuiies Thty grew atfentue to s^i cultuial con 
reins and perceived that i high rate of produ p \,ainsE 
wuich Ih r les' enlightened ancLStoi* had been n cd to 
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clamor, would bring much more into their coffers than it 
took away. The exportation of corn had been absolutely 
prohibited. But the statute of the 15th Henry VI. e. 2, re- 
citing tliat "on this account, fanners and others who use 
husbandry, ctmnot sell Uieii- cora but at a low price, to the 
great damage of the realm," peimts it to be sent anywbere 
but to the king's enemies, so long as the quarter of wheat 
shall not exceed 6s. 8d. in value, or that of barley 3*. 

The price of wool was fixed in the thirty-second year of 
the same reign at a miminuin, below which no person was 
Buffered to buy it, though he might ^ve more ; ■* a provision 
neither wise nor equitable, but obviously suggested by the 
same motive. Whelier the rents of land were augmented 
in any degree through these measures, I have not perceived ; 
their great rise took place in the reign of Henry VIII., or 
rather afterwards.^ The usual price of land under Edward 
IV. seems to have been ten years' purchase.' 

It may easily be presumed that an English writer can 
Its Hmauon furnish very little information as to the state of 
ISl!^ agriculture in foreign countries. In such works 
relating to France as have fallen within my 
reach, I have found nothing satisfactory, and cannot pre- 
tend Co determme, whether the natural tendency of mankind 
to ameliorate their condition had a grealei- influence in pro- 
moting agriculture, or the vices inherent in the actual order 
of society, and those public misfortunes to which that king- 
dom was exposed, in retarding it.* The state of Italy was 
fer different; the rich Lombard plains, still more fertilized 
by irrigation, became a garden, and agriculture seems to have 
reached the excellence which it still retains. The constant 
warfere indeed of neighboring cities is not very favorable to 
industry ; and upon this account we might incline to place 
the greatest territorial improvement of Lombardy at an era 
rather posterior to that of her repubhcan government ; but 
from this it primarily sprung ; and without the subjugation 
of the feudal aristocracy, and that perpetual demand upon 

1 Ro(. Pirl. TOl. V. p. 376, jar. It is ngt surprietna lint he Uvea 
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the fertility of the earth which an increasing population of 
citizens produced, thevalley of the Po would not have yielded 
more to human labor than it had done for several preceding 
centuries.^ Though Lombardy was extremely populous in 
the thirteenth and fourteenth centuriee, she exported large 
quantiliea of corti,^ The very curious treatise of Crescentius 
exhibits the full details of Italian husbandry al>out 1300, and 
might afford an interesting comparison to those who are 
acquainted with ila present state. That state indeed in many 
parts of Italy displays no symptoms of decline. But what- 
ever mysterious influence of soil or climate has scattered the 
seeds of death on the western regions of Tuscany, had not 
manifested itself in the middle ^;ea. Among uninhabitable 
plains, the traveller is struck by the ruins of innumerable 
castles and villages, monuments of a time when pestilence 
was either unfelt, or had at least not forbade the residence of 
mankind. Volterra, whose deserted walla look down upon 
that tainted solitude, was once a small but fi-ee republic ; 
Siena, round whom, though lesa depopulated, the mahgaant 
influence hovers, was once almost the rival of Florence, So 
melancholy and apparently irresislible a decline of culture 
and population through physical causes, as seems to have 
gradually overspread that portion of Italy, has not perhaps 
been experienced in any other part of Europe, unless we 
except Iceland. 

The Italians of the fourteenth century seem to have paid 
some attention to an art, of which, both as related g^^„. 
to cultivation and to architecture, our own fore- " ''^" 
fathers were almost entirely ignorant. Cresc«ntius dilates 
upon horticulture, and gives a pretty long list of herbs both 
esculent and medicinal.^ His notions about the ornamental 
department are rather beyond what we should expect, and I 
do not know that his scheme of a flower-garden could be 
much amended. His general an-angemenfs, which are 
minutely detailed with evident fondness for the subject, would 
of course appear too formal at present ; yet less so thnn 
those of subsequent times ; and though acquainted with 
what is called the topiary art, that of training or cutting 
trees into regular figures, he does not seem to run into its 
extravagance. Regular gardens, according to Paulmy, weie 

1 MuraMri, DUscit. 21. ' Penina. 1. si. 0. 7. 
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not ia;idc in France till the sixteenth or even Bevtnteenth 
centnry ; ^ yet one is said to have existed at the Louvi-e, of 
much older eoQslruction.' England, I believe, had nothing 
of the ornamental kind, unless it were some trees i-egulai*!y 
disposed in the orchard of a monastery. Even the common 
horticultural art for culinary pui-poses though not entirely 
neglecled, since ihp produce of gardens is toraetimea men- 
tioned in ancient deeds, had not been cultivated witli much 
attention.* The esculent vegetables now most in use wei-e 
introduced in the i-eign of Elizabeth, and some soils a great 
deal later. 

I should leave this slight survey of economical hislorj' 
Ciwdgi^s in stil! more imperfect, \vere 1 to make no obser- 
yaiuo of vation on the relative values of money. Without 

"*■ something like precision in our notions upon this 

subject, every statistical inquiry becomes a source of con- 
fusion and error. But considerable difficulties attend the 
discussion. These arise principally froni two causes ; llie 
inaccuracy or partial representations of historical writers, on 
whom we are accustomed too implicitly to rely, and the 
change of manners, which renders a certain command over 
articles of purchase less adequate to our wants than it was 
in former ages. 

The first of these difficulties is capable of being removed by 
a circumspect use of authorities. When this part of statistical 
history began to excite attention, which was hardly perhaps 
before the publication of Bishop Fleetwood's Chronicon Pre- 
dosum, so few authentic documents had been published with 
respect to prices, that inquirers were glad to have recourae 
to historians, even when not contemporary, for such facts as 
they had tiiought fit to record. Eut these historians were 
sometimes too distant from the times concerning which they 
wrote, and too careless in their general character, to merit 
much regard; and even when contemporarj', were ollen cred- 
ulous, remote from the concerns of the world, and, at the best, 
more apt to register some extraordinary phenomenon of 
scarcity or cheapness, than the average rate of pecuniary 
dealings. The one ought, in niy opinion, to be absolutely 
rejected as testimonies, the other to be sparingly and difR- 
dently admitted.* For it is no longer necessary to lean upon 

■ »'■ ««n!,'TndWdetar"IU!B,t. LU. i Str™ f BJ™. vthnT't^li ofpriMS, 
F ^^ tbDm:h capable of som^ impromnejjt, it 
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sucli uncertain witnes.ses. During the last century a Tcry 
laudable industry lias been shown by antiquaries in the piiV 
lication of account-books belonging to private pei-sons, regis- 
ters of expenses in convents, returns of markets, valuations 
of goods, tavern-bills, and in short every document, however 
trifling in itself, by iilnch this important subject can be il- 
lustrated. A sufftcibst numbei ot „uch authorities, proving 
the ordinary tenor of pncta rather than any remarkable de- 
vialJona from it, are the tiue basis of a tijjle, by which all 
changes in the value of money should be measured. I have 
little doubt but that such a table might be constructed from 
the data we possess with tolerable exactness, sufficient at 
least to supersede one often quoted by political economists, 
but which appears to be founded upon very superficial and 
erroneous inquiries.^ 

It is by no means required that I should here offer such 
a table of values, which, as to every country except Eng- 
land, I have no means of constructing, and which, even as to 
England, would be subject to many difficulties.^ But a reader 



pEThnpa the best that hss nppearad 


and psrUv 


noull, I Chtuk, linve acted better, by 
ODiiltiDg nil references 10 men histo- 






rimm, uiil reljlng anUrely oo regulsi 




doonmenta. I do not HoneFet iBclaaa 




locsl blBlorles, such u ttae Annnla of 


patlbl 






prices or their uagbljorliood. In reapect 




ot which the book lait mentionad is Hi 




most In the oMun of a regUter. Dr 


presnmpt o 


Whlt»kci' remarka the IneinisCueBB of 


1; performa 


Btowe, who SLye that ntieat soli In Lon 


ucLst dil, 


don, A.D. 1514, at 2(«. a quarter! »here 




an It appears to hs?e been at 9i. la Lnn 




cashire, ffhere it «aa alirajs dearer than 


""H . . 



jDdlu£ £coBi tlie i ^u of phi os 
>f Whalls; p 's'il Qnirard editor of Paris tous 
i°aisert'and In4dira"(Ib+l P 8661° after a m^"™ 



. Cerlaloly.if aoj-clicoDoleituul 




ined snch a price ai tbe latter, 
lenttolSW.^Mpresont -eslionld 


land 


Insc 








nag 


■ by nrfHrrhis: to his own table of 


toh 


ftll 




ohenltis »tila«ii rightly It 




erred by Mr. llacpberson a very 


teen 



Ho,t.a=,GoOglc 



S48 CHANGES IN THE Chap. IX. PiRr B. 

unaccustomed to these investigations ougtt to have some as- 
sistance in comparing the prices of ancient times with those 
of his own. I will tiierefore, without attempting to ascend 
very high, for we have really no sufficient data as to the pe- 
riod immediately subsequent to the Conquest, much less that 
which preceded, endeavor at a sort of approximation for the 
fhirteentii and fifteenth centuries. In the reigna of Henry III 
and Edward J., previously to the first debaaement of the coin 
by the latter in 1301, the ordinary price of a quarter of wheat 
appears to have been about four shillings, and that of barley 
and oats in proportion. A sheep was rather sold high at a 
shilling, an ox might be reckoned at ten or twelve.' The 
value of cattle is, of course, dependent upon their breed and 
condition, and we have unluckily no early account of butch- 
er's meat ; but we can hardly take a less multiple than about 
thirty for animal food and eighteen or twenty for corn, in or- 
der to bring the prices of the thirteenth century to a level 
with those of the present day.'' Combining the two, and set- 
ting the comparative deamesa of cloth against the cheapness 
of fuel and many other articles, we may perhaps consider 
any given sum under Henry IH, and Edward I. as equiva- 
lent in general command over commodities to about twenty- 
four or twenty-five limes their nominal value at present. 
Under Henry VI, the coin had lost one third of its weight 
in silver, which caused a proportional increase of money 
prices;' but, so far as I can perceive, there had been no 

> BlDmeaeld'B History of Norfolk, snd menial (Or tlie applicaUoa of tfalg met- 
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diminution in the value of that metal. We have not much 
information as to the fertility of the mines which supplied 
Europe during the middle ages ; but it is probable that the 
drain of silver towards the East, joined to the ostentatious 
splendor of courts, might fully absorb the usual produce. 
By the statute 15 H. VI., c. 2, the price up to which wheat 
might be exported is Used at 6s. 8d., a point no doubt 
above the average ; and the private documents of that period, 
which are sufficiently numerous, lead to a similar result.' 
Sixteen will be a proper multiple when we would bring the 

fioeral value of money in this reign to our present standard.^ 
L816.] 

But after ascertaining the proportional values of money at 
different periods by a comparison of the prices in several of 
the chief articles of expenditure, which is the only fair pro- 
cess, we shall sometimes be surprised at inddental facts of 
this class which seem irreducible to any rule. These diffi- 
culties arise not so much from the relative scarcity of partic- 
ular commodities, which it is for the most part easy to ex- 
plain, as from the change in manners and in the usual mode 
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of living. "We have readied in this age so higli a piicli of 
luxury tliat we can hardly believe or comprehend tliu frugal- 
ity of ancient times ; and have in general formed mistaken 
notions as to the habits of expenditure which then prevailed. 
Accustomed to judge of feudal and chivalrous ages by works 
of fiction, or by historians who embellished their writings with 
accounts of occasional festivals and tournaments, and some- 
times inattentive enough to transfer the manners of tlie sev- 
enteenth to the fourteenth century, we are not at all aware of 
tlie usual simplicity with which the gentry lived under Ed- 
wai'd I. or even Henry VI. Tiiey drank little wine ; they had 
no foreign luxuries ; they rarely or never kept male servants 
except for husbandry ; tlielr lioraea, as we may guess by the 
price, wei'e indifferent; they seldom travelled beyond their 
county. And even their hospitality must have been greatly 
limited, if the value of manors were really no greater than 
we find it in mnay surveys. Twenty-four seemji a sufficient 
multiple when we would raise a sum mentioned by a writer 
under Edward I. to the same i-eal value expressed in our 
present money, but an income of 101. or 201. was reckoned a 
competent estate for a gentleman ; at least the lord of a sin- 
gle manor would seldom have enjoyed more. A knight 
who possessed 1501. per annum passed for extremely rich.' 
Tet this was not equal in command over commodities to 4000/. 
at present. But this income was comparatively free from 
taxation, and its expenditure lightened by the services of his 
villeins. Such a person, however, must have been among 
the most opulent of countiy gentlemen. Sir John Fortes- 
cue speaks of five pounds a year as "a fair living for a yeo- 
man," a class of whom he is not at all inclined to diminish 
the importance." So, when Sir William Druiy, one of the 
richest meu in Suffolk, bequeaths in 1493 fifty marks to each 
of his daughtera, we must not imagine that this was of greater 
value than four or five hundred pounds at this day, but re- 
mark tlie family pride and want of ready mOney which in- 
duced countiy gentlemen to leave their yoanger children in 
poverty.* Or, if we read that the expense of a scholar at the 
university in 1514 was but five pounds annually, we should 
err in supposing that he had the hberal accommodation which 

1 Muopliecenn's Aansl9,p. 424, fnna s DiBetcace of Lbnited aai Absolute 
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the present age deems in dispensable, but consider how much 
could be afFoi-ded for about sixly pounds, which will be not 
far fi-om the proportion. And what would a modem lawyer 
say to the following entry in the churchwarden's accounlsof 
St. Margaret, Weatmi aster, for 1476 : " Also paid to Eoger 
Fylpott, learned in the law, for his counsel giving, 3s. 8d., 
with fourpence for his dinner " ? ' Though fifteen times the 
fee might not seem altogether inadequate at present, fire 
sliiHings would hardly funiiah the table of a barrister, even if 
the fastidiousness of our manners would admit of his accept- 
ing such a dole. But this fastidiousness, which considers 
certain kinds of remuneration degrading to a man of liberal 
condition, did not prevail in those simple ages. It would 
seem rather sfi'ange that a young lady should learn needle- 
work and good breeding in a family of superior rank, paying 
for her board ; yet such was t!ie laudable custom of the 
fifteenth and even sixteenth centuries, as we perceive by the 
Pastou Letters, and even later authorities.^ 

There is one very unpleaaing remark which every one 
who attends to the subject of prices will be in- 
duced to make, that the laboring classes, espe- ioK^T^a 
cially those engaged in agriculture, were better "^n *' 
provided with the means of subsistence in the '"^°" 
reign of Edward m. or of Heniy VI. than they are at pres- 
ent. In the fourteenth century Sir Jolm CuUum observes a 
harvest man had fourpence a day, which enabled him in a 
week to buy a comb of wheat ; but to buy a comb of wheat 
a man must now (1784) work ten or twelve days.' So, un- 
der Henry VI., if meat was at a fartlung and a half the 
pound, which I suppose was about the trufh, a laborer earn- 
ing threepence a day, or eighteen-penoe in the week, could 
buy a bushel of wheat at six shillings the quarter, and twen- 
ty-four pounds of meat for his fiimily. A laborer at present, 
earning twelve shillings a week, can only buy half a bushel 
of wheat at eighty shillings the quarter, and twelve pounds 

1 Nioholls's IHnstmHoos. p. 2. Ono qrestlon Is OiB cue, that tills ms one of 
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of meat at seven-pence.^ Several acts of parliament regu- 
late the wages that might be paid to laborers of different 
kinds. Thus the statute of laborers in 1350 fixed the wages 
of reapers during harvest at threepence a day without diet, 
equal to five shillings at present ; that of 23 H. VI., c 12, 
in 1444, fixed the reapera' wages at live-pence and those of 
common workmen in building at S^rf., equal to 6*. 8d. and 
■Is. 8d. ; that of U H. VII., c. 22, in 1496, leaves the wages 
of laborers iu harvest as before, but rather increases those of 
ordinary workmeo. The yearly wages of a chief hind or 
shepherd by the act of 1444 were 1/. 4g., equivalent to about 
201., those of a common servant in husbandry 18s. id., with 
meat and drink ; they were somewhat augmented by lie stat- 
ute of 1496.' Yet, although these wages ai'e regulated as a 
maximum by acts of parliament, which may naturally be sup- 
posed to have had a view rather towards diminishing than 
enhancing the current rale, I am not fiilly convinced that 
they were not rather beyond it ; private accounts at least do 
not always correspond with these statutable prices.* And it 
is necessary to remember that the uncertainty of employ- 
ment, natural to so imperfect a state of husbandly, must have 
diminished the laborers' means of subsistence. Extreme 
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dearth, not more owing to adverse seasons tliao to iraproci- 
dent consumpfion, was fi-equently endured.' Bui afier every 
allowance of this kind 1 sliould find it difficult to resist the 
conclusion that, however the laborer has derived benefit fi-om 
the cheapness of manufactured commodities and irom many 
inventions of common utility, he is much inferior in ability 
to support a family to his ancestors three or four centuries 
ago. I know not why some have supposed that meat was a 
luxury seldom obtained by the laborer. Doubtless he could 
not have procured as much as he pleased. Bui, from the 
greater cheapness of cattle, as compared with corn, it seems 
to follow that a more considerable portion of his ordinary 
diet consisted of animal food than at present. It was re- 
marked by Sir John Fortescue (hat (lie English lived far 
more upon animal diet than their rivals tlie French ; and it 
was natural (o ascribe their superior strength and courage to 
this cauae.^ I should feel much satisfaction in being con- 
vinced that no deterioration in the state of the laboring class- 
es has really taken place ; yet it cannol, I think, appear ex- 
traerdinaiy (o those who reflect, (hat ihe whole population 
of England in the year 1377 did not much exceed 2,300,000 
souls, about one fifth of the results upon tie last enumeration, 
an increase with which that of the fruits of the earth cannot 
be supposed to have kept an even pace," 

The second head to which I referred, the improvements of 
European society in the latter period of the mid- ini|,tote- 
dle ages, comprehends sevei-al changes, not always "™i'"i^ 
connected with each other, which contributed to ncwr at 
inspire a more elevated tone of moral sentiment, ^""'f' 
or at least lo restnun the commission of crimes. But the 
general effect of these upon tlie human character is neither 
so distinctly to be traced, nor can it be arranged with so much 
attention to chronology, as the progress of commercial wealth 
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or of the arts that depend upon it. We earniot from any past 
experience indulge the pleasing vision of a constant and par- 
allel relation betweea the moi'al and intellectual enei'gies, the 
virtues and the dvilization of mankind. Nor is any probiem 
cODnected with philosophical history more difficult than to 
compai-e the relative charac.tera of diffei-ent generaiions, es- 
pedally if we include a large geographical surface in our 
estimate. Eelinement has its evils as well as barbarism; the 
virtues that elevate a nation in one centuiy pass in the next 
to a different region ; vice changes its form without, losing its 
essence ; the marked features of individual characler stand 
out in relief fi-om the surface of history, and mislead our 
judgment as to the general course of manners; while political 
revolutions and a bad constitution of government may always 
undermine or subvert the improvements to which more favor- 
able circumstances have contributed. In comparing, there- 
fore, the fifteenth with the twelfth ceatury, no one would 
deny the vast increase of navigation and mannfactuves, the 
superior refinement of manners, the greater diffusion of liter- 
ature. But should 1 assert that man had raised himself in 
the latter period above the moral degradation of a more bar- 
barous age, I might be met by the question whether history 
bears witness to any greater excesses of rapine and inhuman- 
ity than in the wai-s of France and England under Charles 
Vn., or whether the rough patriotism and fervid passions of 
the Lombards in the twelfth century were not better than the 
systematic ti-eachery of their servile descendants three hun- 
dred years afterwards. The proposition must therefore be 
greatly limited ; yet we can scarcely hesitate to admit, upon 
a comprehensive view, that there were several changes dur- 
ing the last four of the middle ages, which must naturally 
have tended to produce, and some of which did unequivocal- 
ly produce, a meliorating effect, within the sphere of their 
operation, upon the moral character of eociety. 

The fii-st and perhaps the most important of these, was the 
EieraHtn of g^^""! elevation of those whom unjust systems of 
uwiowM polity had long depressed; of the people itself, as 
'*''^' opposed to the small number of nch and noble, by 

the abolition or desuetude of domestic and predial servitude, 
and by the privileges extended to corpoiate towns The con- 
dition of slavery is indeed perfectly coniist en t with the ob- 
servance of moral obligations; yet reason and evperience 
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will justify the sentence of Homer, that he who loses his lib- 
erty loses half his virtue. Those who have acquired, or may 
hope (o acquire, property of their own, are most likely to re- 
spect that of others ; those whom law piwtects as a parent 
are most willing to yield her a filial obedience ; those who 
have much to gain by the good-will of their fellow-citisiens 
are most interested in the preservation of an honorable char- 
acter. I have been led, in different parts of the present work, 
to consider these great revolutions in the order of society uu- 
deo- other relations than that of their moral efRcacy ; and it will 
therefore be unnecessary to dwell upon them ; espedally as 
this efficacy is indetenninate, though I think unquestionable, 
and rather to be infeiTed from general reflections than capa- 
ble of mucli illustration by specific facts. 

We may reckon in the next place among the causes of 
moral improvement, a more regular administration 
of justice according to fixed laws, and a more effec- 
tual police. Whelher the courts of judicature were guided 
by the feudal customs or the Roman law, it was necessary for 
them to resolve litigated questions with precision and uniform- 
ity. Hence a more distinct theory of justice and good faith 
was gradually apprehended ; and the moral sentiments of 
mankind were corrected, as on aueli subjects they often re- 
quire to be, by clearer and better grounded inferences of 
reasoning. Again, though it cannot be said that lawless 
rapine was perfectly restrained even at the end of the fif- 
teenth century, a sensible amendment had been everywhere 
experienced. Private warfare, the licensed robbery of feu- 
dal manners, had been subjected to so many mortifications by 
the kings of Prance, and especially by St. Louis, that it can 
hardly be traced beyond the fourteenth century. In Germany 
and Sp^n it lasted longer ; but the various associations for 
maintaining tranquillity in the former country had considera- 
bly diminished its violence before the great national measure 
of public peace adopted under Maximilian.' Acts of outrage 



Hosted =vGoogIe 



356 RELIGIOUS SECTS. Chap. IX. Pakt U 

conimitled by powerful men became less frequent as tbe es- 
ecutive govemment acquired more strengtb to chastise them 
We read that St. Irfmis, the best of French kings, imposed a 
fine upon the lord of Vernon for permitting a. merchant tc 
he robbed in his (crritory between sunrise and sunset. For 
by the customary law, though in general ill observed, tlie lord 
was bound to keep the roada free from depredatore in tbe 
daytime, in conaideratioa of the toll he received from pas- 
sengers,^ The same prince was witU difficulty prevented from 
passing a capital sentence on EngueiTand de Coucy, a baron 
of France, for a murder.^ Cliarles the Fair actually put to 
death a nobleman of Languedoc for a sei'ies of robberies, 
notwithstanding the intercession of (he provincial nobility.' 
The towns established a police of their own for internal se- 
curity, and rendered themselves formidable to neigliboring 
plunderers. Finally, though not before the reign of Louis 
XI., an armed force was established for the preservation of 
police,' Various means were adopted in England to prevent 
robberies, which indeed were not so frequently perpetraied 
as ihey were on the continent, by men of high condition. 
None of these perhaps had so much efficacy as the frequent 
sessions of judges under commissions of gaol delivery. But 
the spirit of this country has never brooked that coercive 
police which cannot exist witliout breaking in upon personal 
liberty by irksome regulations, and discretionary exercise of 
power; the sure instrument of tyranny, which renders civil 
privileges at once nugatory and insecure, and by which we 
should dearly purchase some real benefits connected with its 
slavish discipline. 

I have some difficulty in adverting to another source of 
BeiiBioos moral improvement during this period, the growth 
"w's- of religious opinions adverse to those of the estab- 

lished church, both on account of its great obscurity, and 
because many of these heresies were mixed up with an 
e fanaticism. But they fixed themselves so deeply 
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in the hearts of the inferior and more numerous classes, thfiy 
bore, genei-ally speaking, so immcibite a lelotion to the state 
of manners, and they ilJu-ti-ate ^ mueh that more visible 
and eminent revolution whith ullimateiy rose out of tliein in 
the sixteenth century, that I must reckon these among the 
most interesting phenomena in the piogress of European 
society. 

Many f^es elapsed, durmg which no remarkable instance 
occurs of a popular deviation from the prescribed line of 
beliefs and pious Catholic* condoled themselves by reflecting 
that their forefathers, in those times of ignorance, slept at 
least the sleep of orthodoxy, and that their darkness was in- 
terrupted by no false lights of human reasoning.^ But from 
the twelfth century iiis can no longer be their boast. An in- 
undation of heresy broke in that age upon the church, which 
no persecution was able thoroughly to repress, till it finally 
overspread half the surface of Europe. Of this religious in- 
novafion we must seek the commencement in a different part 
of the globe. The Manicheans aiFoi-d an eminent example 
of that durable attachment to a traditional creed, which so 
many ancient sects, especially in the East, have cherished 
thi'ough the vicissitudes of ages, in spite of persecution and 
contempt. Their plausible and widely extended system had 
been in early times connected with the name of Christianity, 
however incompatible with its doctrines and its history. Af- 
ter a pretty long obscurity, the Manichean theory revived 
with some modification in the western parts of Armenia, and 
was propagated in the eight and ninth centuries by a sect 
denominated Pauliciana. Their tenets are not to be col- 
lected with absolute certainty from the mouths of their 
adversaries, and no apology of their own survives. There 
seems however to be sufiicient evidence that the Paulieians, 
though professing to acknowledge and even to study the 
apostolital writings, ascribed the creation of the world to an 
evil deity, whom they supposed also to be the author of the 
Jewish law, and consequently rejected all the Old Testament, 
Believing, with the ancient Gnostics, that our Saviour was 
clothed on earth with an impassive celestial body, they denied 
the reality of his death and resurrection.^ These errors ex- 
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posed tlieia to a long and cruel persecution, during which a 
colony of exiles was planted by one of the Greek emperors 
in Bulgaria.^ From this settlement they silently promulgat- 
ed their Manichean creed over the western regions of Chris- 
tendom. A large part of the commerce of those countries 
with Constantinople was carried o» for several centuries by 
the channel of the Danube. This opened an immediate in- 
tercourse with the Pauliciana, who may be traced up that 
river tlirough Hungary and Bavaria, or somelimes taking 
the route of Lombardy into Switzerland and France.* In the 
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last country, and especially in its southern and eastern prov- 
iitcea, they became conspicuous under a variety of names ; 
such as Catharisfs, Picarda, Paterins, but above all, Albigen- 
ses. It is beyond a doubt tliat many of these sectaries owed 
their origui to the Paulicians ; the appellation of Bulgarians 
was distinctively bestowed upon them ; and, according to 
some writers, they aclinowledged a primate or patriai-ch resi- 
dent in Hint countiy.' The tenets ascribed to tJiem by ail 
(.on temporary autliorifies coincide bo remarkably with those 
iifld by the Pimiicians, and in earlier times by the Maniehe- 
ans, tliat I do not see how we can reasonably deny what is 
confirmed by separate and un eon trail ic ted testimonies, and 
contains no intrinsic want of probability.' 

iDfwIf to thn» Dt LanguediH, and could In tlidr pomr to eiuntiH CliLi mj oV 
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ury": lUlnei'BQIstoiy oT chs Church, TegUmentum beulguo deo, Tetus Ten 

ol, lU. p. SSO. Itaouglithls writer mo miiikoo atlrlbuebADt ; el lllud omnlm 

y na uuAoH l^ued euouf h for the tASlc npudiabaut, prvtor quBBdnm a^uctarl 

LO undertook, ho could Dob bo Jfuoisot tAtee, quo &e Veterl Tastuaeato Noyi 



tending to anert t] 
prsvniisd maw in tl 

1?, thJlb 4 liTgB part ( 



I oplu- left, I Uiiuk, conclDHlie oridnica of ths 

hO ciill IdaDlchelBiD of ttie Aiblgenaea. HeAtates 

.teriai. their tusamHut upon orerj diepnted 

am point us f^rly na possible, thougk hia 



sS "^""lo?" 


* SpoDdat 


,"?'ad 


Bneaa 


"netairl 


?■'£ 














' Ihece has be. 






Ecriptura 






Dgllsh divl 










cat, not nlv the 
but the orthodox 


morals ai 




aity, 








Albise 








that I dMai it n« 










' Somefl 


IhivoBttW In th> 


. Ijxt hy s 


omoan 


thnr- 


Christ's i; 





Ho,(.a=,GoOglc 



SCO WALDENSES. CnAr. IX. Paet II. 

But though the derivation of these heretics called Albi- 
genses from Bulgaria is sufficiently proved, it is by no means 
to be concluded that all who incurred the same impuliition 
dther derived their faith from the same country, or had 
adopted the Manichean theory of the Paulicians. From the 
very invectives of their enemies, and the acls of the Inquisi- 
tion, it is manifest that almost every shade of heteiodovy was 
found among these dissidents, till it vanished in ,t simple 
protestation against the wealth and tyranny of the clergy 
Those who were absolutely free fi'om any tamt of Mnniche 
ism are propei-ly called Waldense'- a name per 
ivsideuscB. pg(|jally confounded in later times with that of 
Albigensea, but distinguishing a sect probably of separate 
origin, and at least of different tenets. These, according to 
■the majority of writers, took their appellation from Peter 
Waldo, a merchant of Lyons, the parent, about the yeai 11 bO, 
nf a congregation of seceders f'rorai the church, who spread 
very rapidly over France and Germany.' According to 
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othei-s, tlie original Waldenaes were a race of imcorrupfed 
shepherds, who in llie valleys of the Alps had shaken off, or 
perhaps never learned, the system of superstition on which 
the Catholic church depeuded for its ascendency. I am not 
certain whether their existence can be distinctly traced beyond 
the preaching of Waldo, hiit it is well known that the proper 
seat of the Waldenses or Vaudois has long continued to be in 
certain valleys of Piedmont. These pious and innocent sec- 
taries, of whoni the very monkish historians speak well, 
appear to have nearly resembled the modern Moravians. 
They had ministers of their own appointment, and denied 
the lawfulness of oaths and of capital punishment. In other 
respects their opinions probably were not far removed fixim 
those usually called Protestant. A simplicity of dress, and 
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especiallj' (te use of wooden sandals, was affecfeil by this 
peopled 

I have already had occasion to relate the severe persecu- 
tion which nearly exterminated the Albigenses of Langucdoo 
at the close of the Iwelflh century, and involved the counta 
of Toulouse in their ruin. The Catharists, a fraternity of 
the same Fauliciaii origin, more dispersed than the Albi- 
genses, had previously sustained a similar trial. Their 
belief was certainly a compound of strange ervors with 
ti-uth; but it was attended by qualities of a far superior 
lustre to orthodoxy, by a sincerity, a piety, and a self-devotion 
tliat almost purified the age in which ihey lived.' It is al- 
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ways imporlant to perceive that these high moral excellences 
hace no necessary conneclion with speculative truths; and 
upon this account I have been more disposed to state ex- 
plicitly the real Manicheism of the Alhigenses ; especially aa 
Protestant writers, coasideriog all the enemies of Rome as 
their friends, have been apt to place the opinions of those 
sectaries in a very false light. In the course of lime, un- 
doubtedly, the system of their Paulician teachers would liave 
yielded, if the inquiators had admitted the experiment, to a 
more accurate study of the Scriptures, and to the knowledge 
which they would have imbibed from the church itself. And, 
in fact, we find that the peculiar tenets of Manicheism died 
away after the middle of the thirteenth century, although a 
spirit of dissent from the esiablished creed hiBke out in abun- 
dant instances during the two subsequent ages. 

"VVe are in general deprived of explicit testimonies in tra- 
cing the revolutions of popular opinion. Much must therefore 
be left to conjecture ; but I am inclined to attribute a very 
extensive effect to the preaching of these heretics. They 
appear in various coimtries nemdy during the same period, 
in Spain, Lombardy, Gei-many, Flandei-s, and England, aa 
well aa Fi-ance. Thirty unhappy persons, convicted of deny- 
ing tlie saciiiments, ai'e siud to have perished at Oxfoi-d by 
cold and famine in the reign of Henry II; In every coun- 
try the new sects appear to have spread chiefly among the 
lower people which, while it accounts for the imperfect notice 
of h onan nd cates a more substantial influence upon the 
moral co di on o society than the convei-sion of a few noblea 
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But even where men did not aljsolutfly enlist under the 
banners of any new sect, they were stimulated by the temper 
of their age to a more zealous and independent discussion of 
their religious system. A curious illustration of this is fur- 
nished by one of the letters of Innocent III. He had been 
informed by the bishop of Metz, as he states to the clergy 
of the diocese, that no small multitude of laymen and women, 
haying procured a translation of the gospels, epistles of St. 
Paul, the psalter, Job, and other books of Scripture, to be 
made for them into French, meet in secret conventicles to 
hear them read, and preach to each other, avoiding the com- 
pany of those who do not join in their devotion, and having 
been reprimanded for this by some of their parish priests, 
have witlistood them, alleging i-easons from tlie Scriptures, 
■why they should not be so forbidden. Some of them too 
deride the ignorance of their ministers, and maintain that 
their own boolcs teach them more than they can learn from 
the pulpit, and that they can express it better. Although the 
desii-e of reading the Scriptures, Innocent proceeds, is rather 
praiseworthy than reprehensible, yet they are to be blamed 
for frequenting secret assemblies, for usurping the office of 
preaching, deriding their own ministers, and scorning the 
company of such as do not concur in their novelties. He 
presses the bishop and chapter to discover the author of this 
translation, which could not have been made without a 
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knowledge of letters, and what were his intcnflons, and what 
degi'ee of orthodoxy and respect for ihe Holy See those who 
used it possessed. This letter of Innocent III., however, 
considering the nature of the man, is sufficiently temperato 
and conciliatory. It seems not to have answered its end ; for 
in another letier he complains that some members of this little 
association continued refractory and refused to obey eithei- the 
bishop or the pope.^ 

In the eighth and ninth centuries, when the Vulgate had 
ceaaed to be generally intelligible, thei'c is no reason to sus- 
pect, any intention in the church to deprive the laity of the 
Scriptures. Translations were freely made into tlie veniac- 
ulai' iauguagea, and perhaps read in chui-ches, although the 
acts of saints were generally deemed more instructive. 
Louis the Debonair is said to have caused a German veraion 
of the New Testament to be made. Otfrid, in the same cen- 
tury, rendei-ed the gospels, or i-ather abridged them, info 
German verse. This work is still extant, and is in several 
respects an object of curiosity.^ In the eleventh or twelfth 
centuiy we find translations of the Paalms, Job, Kings, and 
the Maccabees into French," But after the diffusion of he- 
retical opinions, or, what was much the same thing, of free 
inquiry, it became expedient to secure the orthodox faith from 
lawless interpretation. Accordingly, the council of Toulouse 
in 1229 prohibited the laity from possessing the Scriptures; 
and this precaution waa frequently repeated upon subsequent 
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The ecclesiastical history of the tLirttenth or fourteenth 
centuries teems with new sectaries and schismatics, various in 
their aberrations of opinion, but alt concurring in detestation 
of the established church.' They endured severe persecn- 
tions with ft sincerity and firmness wliieh in any cause ought 
to command respect. But in general we find an exti-avagant 
fanaticbm among them; and I do not know how to look for 
any amelioration of society fiwrn tlie Franciscan seceders, who 
quibbled about the properly of things consumed by use, or 
from the mystical visionaries of dilTcrent appellations, whose 
moral practice was sometimes more than equivocal. Those 
who feel any curiosity about such subjects, which ai-e by no 
means unimportant, as they illustrate the history of the 
human mmd, will find them treated very fully by Mosheim. 
But the original soui-cea of information ai-e not always 
accessible in tliis country, and the research would perhaps be 
more fiiliguing than profitable. 

I shall, for an opposite I'eason, pass lightly over the great 
Lollard! of revolution in religious opinion wrought in England 
EDsinnd. 5jy ivicliffe, which will genei-ally be familiar to the 
reader fmm our common historians. Nor am I concerned to 
treat of theological inquu-les, or to write a history of the 
church. Considered in its effects upon mannei-s, the sole 
point which these pages have in view, the preaching of this 
new sect certainly produced an extensive refoi-mation. But 
their virtues were by no means free from some unsocial qual- 
ities, in which, as well as in their superior attributes, the Lol- 
lards bear a very close resemblance to tlie Puritans of 
Elizabeth's reign ; a moroseness that pi-oscribed all cheerful 
amusements, an uncharitable malignity that made no distinc- 
tJon in condemning the established clergy, and a nan-ow 
prejudice that applied the rules of the Jewish law to modem 
institutions.* Some of their principles were far mora dan- 
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gerous fo the good order of society, and cannot justly lie 
ascribed to tlie Puritans, though they grew aftcnvards out of 
the same soil. Such was the notion, which is imputed also to 
the AlbigensBs, that civil magistrates lose their right to gov- 
ern by committing sin, or, as it was quaintly expressed in 
the seventeenth century, that dominion is founded in grace. 
These extravagances, however, do not belong to the learned 
and politic "WiclifFe, however Ihey might be adopted by some 
of liis enthusiastic disciples.^ Fostered by the general ill-will 
towards the church, his principles made vast ps'ogress in Eng- 
land, and, unlike tbose of earlier sectaries, wei-e embraced by 
mea of rank and civil influence. Notwitlistanding ilie check 
they sustained hj the sanguinary law of Henry IV., it is 
highly probable that multitudes secretly cherished them down 
to the era of the Reformation. 

From England the spiiit of religious innovation was propa- 
gated into Bohemia; for though John Huss was nnariicsof 
very far from embracing all the doctrinal system t^iiemta. 
of WicJiffe, it is manifest that hia zeal had been quickened by 
the writings of that reformer.' Inferior to the Englishman in 
ability, but exciting greater attention by his constancy and 
sufferings, as well as by the memorable war which his ashes 
kindled, the Bohemian martyr was even more eminently (lie 
precursor of the Reformation. But still regarding these dis- 
sensions merely in a temporal light, I cannot assign any 
beneficial effect to the '^ehism of the Hussites, at least in its 
immediate results, and in the country where it appeared 
Though some degree of sympathy with their cause is inspired 
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by resentment at the ill faith of their adversaries, and by 
the associations of civil and religious liberty, we cannot esti- 
mate the Taborites and other sectaries of that description but 
as ferocious and desperate fanatics.* Pei'haps beyond the 
confines of Bohemia more substantial good may have been 
produced by the influence of its reformation, and a belter 
tone of morals inspired into Germany. But I must agsun 
repeat that upon this obscure and ambiguous subject I assert 
nothing definitely, and little with confidence. The tendencies 
of religious dissent in the four ages before the Heformaticri 
appear lo have generally conduced towards the moral improve- 
ment of manliind ; and facts of this nature occupy a far 
greater space in a philosophical view of society during that 
period, than we might at fiiBt imagine ; but every one who is 
disposed to pi-osecufe this inquiry will assign their chai'acter 
according to the result of his own investigations. 

But the best school of moral discipline which the middle 
insutntton agcs afforded was the institution of chivahy. There 
of chinirj. jg something perhaps to allow for the partiality of 
modern writers upon tins interesting subject ; yet our most 
sceptical criticism must assign a decisive influence to this 
gi-eat source of human improvement. The more deeply 
it is considered, the mor h 11 b m '11 f 't 

importance. 
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describe the actual ceremonies of knighthood,' There waa 
even in that reoiote age a sort of public trial as to the fitness 
of the candidate, which, though perhaps confined to his bodily 
strength and activity, might be the germ of that refined 
investigation which was thought necessary in the perfect 
stage of chivalry. Proofs, though rare and incidental, might 
be adduced to show that in the time of Charlemagne, and 
even earlier, the sona of monarchs at least did not assume 
manly arms without a regnlai- investiture. And in the elev- 
enth century it is evident that this was a general pi-aelice.^ 

This ceremony, however, would, perhaps of itself have 
done little towards forming that intrinsic principle whiiih 
characterized the genuine chivalry. But in the reign of 
Charlemagne we find a militaiy distinction that appears, in 
fact 33 well as in name, to have given birth to that institu- 
tion, Cei'tain feudal tenants, and I suppose also alodial pro- 
prietors, were bound to serve on horseback, equipped with 
the coat of mail. These were called Caballarii, from which 
the word chevaliers is an obvious coiTuptJon.* But he who 
fought on horseback, and had been invested with peculiar 
arms in a solemn manner, wanted nothing more to render 
him a kniglit. Chivalry lierefore may, in a general sense, 
be referred to the age of Charlemagne, We may, however, 
go further, and observe that these distinctive advantages 
above ordinary combatants were probably the sources of that 
reraarkable valor and that keen thirst for glory, which 
became the essential attributes of a knightly character. For 
confidence in our skill and strength is the usual foundation of 
courage ; it is by feeling ourselves able to surmount common 
dimgers, that we become adventurous enough to encounter 
those of a moi-e extraordinary nature, and to which more 
glory is attached. The reputation of superior personal 
prowess, so difficult to be attained in the course of modem 
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warfare, iiid '*:> liible to erroneous represenfa lions, wsis 
always w thin the leich of the stoutest knight, and waa 
founded on claims iihich could be measured witli much 
accuracj Such 11 the subordination and mutual dependence 
in a moJfrn iiray, that eveiy iiwm must be content to divide 
his glory m ith his coiandes, hia general, or his soldiers. But 
the soul of chivalry was individual honor, coveted in so 
entire and absolute a perfection that it must not be shared 
with an army or a nation. Most of the virtues it inspired 
were what we may call independent, as opposed to those 
which are founded upon social relations. The knights-eiTant 
of romance perform their best exploits from the love of 
renown, or from a sort of abstract sense of justice, rather 
than from any solicitude to promote the happiness of man- 
kind. If these springs of aetion are less generally beneficial, 
they are, however, more connected with elevation of charac- 
ter than the systematical prudence of men accustomed to 
social life. This solitary and independent spirit of chivalry, 
dwelling, as it were, upon a roek, luid disdaining injustice or 
falsehood from a consdousness of internal dignity, without 
any calculation of their consequences, is not unlike what we 
Bometimes read of Arabian cliiefs or the North American 
Indians.* These nations, so widely remote from each other, 
seem to partake of that moral energy, which, among European 
nations far remote from botli of them, was excited by the 
spirit of chivalry. But the most beautiful picture that was 
ever portrayed of this cliaracter is the Achilles of Homer, 
the representative of chivalry in its most general form, with 
all its sincerity and unyielding rectitude, all its courtesies and 
munificence. Calmly indifferent to the cause in which he is 
engaged, and contemplating with a serious and unshaken look 
the premature death that awaits him, his he«rt only beats for 
glory and friendship. To this sublime character, bating that 
imaginary completion by which the creations of the poet, like 
those of the sculptor, transcend all single works of nature, 
there were probably many parallels in the ages of chivalry ; 
especially before a set education and the refinements of 
society had altered a little the natural unadulterated warrioi 



Hosted =vGoogIe 



State of Societi, CHIVALEY. 371 

of a, ruder perioil. One illustrious example from this earlier 
age is the Cid Ray Diaz, whose histoiy has fortunately been 
preserved much at length in several chronicled of ancient 
date and in one valuable poem ; and though I will not say 
that the Spanish hero is aliogether a counterpart of Achilles 
in gracefulness and urbanity, yet was he inferior to none that 
ever lived in frankness, honor, and magnanimity.' 

In the first state of chivalry, it was closely connected with 
the military service of fiefs. The Caballarii in 
the Capitularies, the Milites of the eleventh and n«Hm"witii 
twelfth centuries, were landholders who followed *'"*»' "<*• 
their lord or sovereign into the field. A certain 
value of land was termed in England a Itnighfa fee, or in 
Norrasmdy feudum loricee, fief de haubert, from the coat of 
mail which it entitled and required the tenant to wear ; a mil- 
itary tenure was said to be by service in chivalry. To serve 
as knights, mounted and equipped, was the common duty of 
vassals ; it implied no personal merit, it gave of itself a claim 
to no civil privileges. Bui this knigh (-service founded upon 
a feudal obligation is to be carefully distinguished from that 
superior chivalry, in which all was independent and voluntary. 
The latter, in iaot, could hardly flourish in its full perfection 
till the military service of feudal tenure began to decline; 
namely, in the thirteenth century. The origin of this per- 
sonal chivalry I should incline to refer to the ancient «sao« 
of voluntary commendation, which I have mentioned in a 
former cliapter. Men cnmmended themselves, that is, did 



1 since this paseaBo was mitten, I 


ported, BO those of Hector all bear ref- 


hare foiina a psroMcl drawn by Mr. 


erence to hia kindred lod his eountij. 


Sharon Turner, in hia lalnable HistMj of 


The ardor of the one might hays been 


Englsra, hetw*™ Achilla »nd Kkhard 




fJoEUr dp LfOQ , the auporlw juBtufss of 


ThwsiJy; hut (hat of the other m{gbC, 


wii»li I readily acknowledge The real 






fbr the lingers of Troy. Peace conid 


toreM In ma H ^ ^Uial^hit the 


have brought no aeiight lo the one hut 










talenta, tb^r Tlrtua, tb«r ric«, or the 


images of peace. Cojopate, fOr esanipk, 
the two speeches. beglnDing II. Z. iil, 


mate of tbdc beKdem. 


Tbe two principal persons In the Iliad, 


and 11. II. 49 ; or rather compare the 


ICImaj digress into the obsertatloo, an- 


two chttracters throughout the Iliad, go 


wonderfiillj nere tha» two greil springs 


eharBoter la Its two leading varieties ; of 


of hnman aympJtth.y, vsrlouslj InMrest- 


th« emrej which hai its sole principle of 


ing acoordi.^ to the diretslty of our 


uldon within itseif, »nd of that which 


tempera, first touched by that ancient 


iBiTOws IB Impnlae from cilernal rela- 


patrhrA, ' 


ttooBi of the spirit of honor, In short, 








n( Aehlllesisiodeperdenl anfl aelf-aup- 





Ho,t.a=,GoOglc 



872 CHIVALKT Chap. IX. Part IL 

This con- homage and professed af lachment to a prince or 
BMiion lord ; generally indeed foi' protection or tiie hope of 

reward, but sometimes probably for tlie sake of dis- 
tinguishing themselves in his quaiTels, When they received 
pay, which mu.?t have been the usual case, they were literally 
his soldiers, or stipendiary troops. Those who could afford to 
exert their valor without recompense were like the kniglits 
of whom we read in romance, who served a foreign master 
through love, or thirst of glory, or gratitude. The extreme 
poverty of the lower nobility, arising from the subdivision of 
fiefs, and the politic generosity of rich lorda, made this connec- 
tion as strong as that of ten'itorial dependence. A younger 
brother, leaving the paternal estate, in which he look a slender 
share, might look to wealth and dignity in the service of a 
powerful count. Knighthood, which he could not claim as his 
legal right, became (he object of his chief ambition. It raised 
him in the scale of society, equalling liim in dress, in arms, 
and in titio, (o the rich landholdei'S. As it was due to his 
merit, it did mucii more than equal him to those who had no 
pretensions but from wealth ; and the territorial knights 
became by degrees ashamed of assuming (he title till they 
could challenge it by real deserL 

This class of noble and gallant cavaliers serving commonly 
for pay, but on the most honorable footing, became far more 
numerous through the crusades ; a great epoch in the history 
Eflectof the **^ European society. In these wars, as all feudal 
«'u»»]ioson service was out of the question, it was necessary 
" ' for the richer barons to take into their pay as 

many knights as lliey could affoi'd to maintain ; speculating, 
80 far as such motives operated, on an influence with the 
leaders of the expedition, and on a share of plunder, propor- 
tioned to the number of their followers. During the period 
of the crusades, we find the institution of chivalry acquire its 
fiill vigor as an order of personal nobility ; and its original 
connection with feudal tenure, if not altogether effaced, became 
in a great measure forgotten in the splendor and dignity of 
the new form which it wore. 

The crusaders, however, changed in more than one respect 
the chai-acter of chivalry. Before that epoch it 
ion^Kd appears to have had no particular reference to 
"«hr8- religion. Ingulfus indeed tells us that the Anglo- 
Saxons preceded the ceremony of investiture by a 
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coufeasion of their sins, and other pious rites, hnd they 
received the order at the haniis of a priest, instead of a 
knight. But this was derided by the Noiinaiis as effemiuacy, 
and seems to have proceeded from the exti-erae devotion of 
the English before the Conquest.' We can hardly perceive 
indeed why Ihe assumption of arms to be used in butchering 
mankind should be treated as a religious ceremony. The 
clergj', to do them justice, constantly opposed the private wars 
in which the courage of those ages wasted itself; and all 
bloodshed was subject in strictness to a canonical penance. 
But the purposes for which men bore arms in a crusade so 
sanctified their use, that chivalry acquired the character as 
much of a religious as a military institution. For many cen- 
turies, the recovery of the Holy Land was constantly at the 
heart of a brave and superstitious nobility ; and every knight 
was supposed at his creation to pledge himself, as occasion 
should arise, to that cause. Meanwhile, the defence of God's 
law agmnst infidels was his primary and standing duty. A 
knight, whenever present at mass, held the point of his sword 
before him while the gospel was read, to signify his readiness 
to support it. Writers of the middle ages compare the 
knightly to the priestly character in an elaborate parallel, 
and the investiture of the one was supposed analogous to the 
ordination of the other. The ceremonies upon this occasion 
were almost wholly religious. The candidate passed nights 
in prayer among priests in a chureh ; he received the sacra- 
ments ; he entered into a bath, and was clad with a white 
robe, in allusion to the presumed purification of his life ; his 
sword was solemnly blessed; everything, in short, was con- 
trived to identify his new condition with the defence of relig- 
ion, or at lea?t of the church.^ 

To this sti-ong tincture of religion which entered into the 
composition of chivalry from the twelfth century, was added 
another ingredient equally distinguishing. A great And nitu 
respect for the female sex had always been a re- g^'i^ntir- 
marlwtble characteristic of the Northern nations. The Ger- 
man women were high-spirited and virtuous; qualities which 
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might be causes or consequences of the veneration wilh which 
they were regarded. I am not sui-e tliat we could trace very 
minutely the condition of women for the period between the 
gubversion of the Roman empire aad the first crusade ; but 
apparently man did not grossly abuse his superiority ; and in 
point of civil rights, and even as to the inheritance of proper- 
ty, the two sexes were placed perhaps aa nearly on a level as 
the nature of such warlike societies would admit There 
seems, however, to have been more roughness in the social 
intercourse between the sexes than we find in later periods. 
The spirit of gallantry which became so animating a principle 
of chivalry, must be ascribed to the progressive refinement of 
society during the tweliUi and two succeeding centuries. In 
a rude state of manners, as among the lower people io all 
ages, woman has not full scope to display those fascinating 
graces, by which nature has designed lo counterbalance the 
strength and energy of mankind. Even where those jealous 
customs that degi'ade alike the two sexes have not prevailed, 
her lot is domestic seclusion ; nor is she fit to share in the 
boisterous pastimes of drunken merriment to which the inter- 
course of an unpolished people is confined. But as a taste 
for the more elegaut enjoyments of wealth arises, a taste 
whicli it is always her pohcy and her delight to nourish, she 
obtmns an ascendency at first in the lighter hour, and from 
thence in the serious occupations of life. She chases, or 
briugs into subjection, the god of wine, a victory which might 
seem more ignoble were it less difficult, and calls in the aid 
of divinities more propitious to her ambition. The love of 
becoming ornament is not perhaps to be regarded in the light 
of vanity; it is rather an instinct which woman has received 
from nature to ^ve effect to tliose charms that are her 
defence ; and when commerce began to minister more effect- 
ually to the wants of luxuiy, the rich furs of the North, the 
py silks of Asia, the wrought gold of domestic manufiicture, 
illumined the halls of chivalry, and cast, as if by the spell of 
enchantment, that ineffable grace over beauty which the 
ehoice and arrangement of dress is calculated to bestow. 
Courtesy had always been the proper attribute of knight- 
hood ; pi-otection of the weak its legitimate duty ; but these 
were heightened to a pitch of enthusiasm when woman 
became their object. Tliere was little jealousy shown in the 
treatment of that sex, at least in France, the fountain of 



Hosted =vGoogIe 



HiAiE OF Society. CillVALKY. 375 

chivalry ; they were preseJit at festivals, at tournaments, and 
sat promiscuously in the hails of their castle. The romance 
of Peveefoi-eat (and romances liave always been deemed 
good witnesses as to manners) tells of a feast where eight 
hundred knights had each of Ihem a lady eating off his 
plate.' For to eat off the same plate was an usual mark of 
gallantry or friendship. 

Next therefore, or even equal to devotion, stood gallantry 
among the principles of knighthood. But all comparison 
between the two was saved hy blending them together. The 
love of God and the ladies waa enjoined as a single duty. He 
who was faiiltful and tme to his mistress was held sure of 
salvation m the theology of castles though not of cloisters.' 
Froissart announces that he had underlakeu a collection of 
amorous poetry with the help of God and of love; and 
Boccaee returns thanks to each for their assistance in the 
Decameron. The laws sometimes united in this general 
homage to the fair. " We will," says James II. of Ai-agon, 
" that every man, whether knight or no, who shall be in com- 
pany with a lady, pass safe and unmolested, unless he be guilty 
of murder."* Louis II., duke of Bourbon, instituting the 
order of the Gtolden Shield, enjoins his knights to honor 
aboi-e all the ladies, and not to permit any one to slander 
them, " liecause from them after God comes all tlie honor 
that men can acquire." ' 

The gallantry of those ages, which was veiy often adulter- 
ous, had eertEunly no right to profane the name of reli^on ; 
but its union with valor was at least more natural, and became 
so iniimatc, that the same word has served to express both 
qualities. In tlie French and English wars especially, the 
knights of each country brought to that serious conflict the 
(sjitrit of romantic attachment which had been cherished in 
the hours of peace. They fought at Poitiers or VerneuU as 
they had fought at tournaments, bearing over their armor 
scarfs and devices as the livery of their mistresses, and 

1 Y «u( linit cans chevnlien< E^aot i Inye's Momolrea trora the flrst edition In 

WblB! et ai n'y post celui qui a'eiist uns 1769, nSlcli is not the best, 

dhmo nu uue pumlle i san ncuelto. In ' SEstoiinus, qund onisia homo. e)vo 

Jaancelot du Iah, s lady, aha was miles ^va alius qui iverit oum doming 

pl^ns (hit it OBS a, long; time since a fUerit honiiiddB. De Muisb, Utrca, Bis- 
linlght had eaten oCT £er plate. Le panica, p. U2S. 
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assertiug the paramount beauty of her they served in vaunt- 
ing challenges towards the enemy. Thus in the mifldle of a 
keen skirmish at Cherbourg, the squadvona remained motion- 
less, while one knight challenged to a single combat the moat 
amorous of the adversaries. Such a defiance was soon 
accepted, and the battle only recommenced when one of the 
champions had lost hia life for his love.^ In the firet cam- 
paign of Edwai'd's war some young English knights wore a 
covering over one eye, vowing, for the sake of their ladies, 
never to see with both till they should have signalized their 
prowess in the field.' These extravagances of chivalry are 
so common that they form part of its general characler, and 
prove how far a course of action which depends upon the 
impulses of sentiment may come to deviate from cominon 
sense. 

It cannot be presumed that this enthusiastic veneration, 
this devotedness in life «id death, were wasted upon ungrate- 
ful natures. The goddesses of that idolatry knew too well 
the value of their worshippers. There has seldom been such 
adamant about the female heart, as can resist the highest re- 
nown for valor and courtesy, united with the steadiest fidelity. 
" He loved," says Froissart of Eustace d'Auherthicourt, " and 
afterwards married lady Isabel, daughter of tbe count of 
Juliers. This lady too loved lord Eustace for the great ex- 
ploits in arms which she heard told of him, and she sent him 
horses and loving letters, which made the said lord Eustace 
more bold than before, and he wrought such feats of chival- 
ry, that all in his company were gainers."' It were to be 
wished that the sympathy of love and valor had always been 
as honorable. But the morals of chivalry, we cannot deny, 
were not pure. In the amusing fictions which seem to have 
been the only popular reading of the middle ages, there 
reigns a licentious spirit, not of that slighter kind ivbich is 
usual in such compositions, but indicating a general dissolute- 
ness in the intercourse of the sexes. This has often been 
noticed of Boccaccio and tlie early Italian novelists j but it 
equally characterized the tales and romances of France, 
whether metrical or in prose, and all the poetry of the Trou- 
badours,* The violation of marriage vows passes in them 
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for an incontestable privilege of the brave and the fail' ; tmi 
an accomplished knight seems to have enjoyed as undoubted 
prerogatives, by general consent of opinion, as were clsumed 
by the brilliant courriers of Louis XV. 

But neither that emulous valor which chivalry excited, nor 
the religion and gallantry ivhich were its animating principles, 
alloyed a^ the latter were by the corruption of those ages, 
could have rendered its institution materially conducive to 
the moral improvement of society. There were, however, 
excellences of a very high class which it equally encouraged. 
In the books professedly written to lay down the duties of 
tnighthood, they appear to spread over the whole compass of 
human obligations. But these, like other books of morality, 
gtrain their schemes of perfection far beyond the actual prac- 
tice of mankind. A juster estimate of chivah-ous manners is 
to be deduced from romances. Yet in these, as !n all similar 
Actions, there must be a few ideal touches beyond the simple 
tiMJth of character; and the picture can only be interesting 
when it ceases to present images of mediocrity or striking 
imperfection. But they referred their models of fictitious 
heroism to the existing standard of mora! approbation ; a 
rule, which, if it generally falls short of what reason and re- 
li^on prescribe, is always beyond the average tenor of hu- 
man conduct. Fi-om these and from history itself we may 
infer the tendency of chivalry to elevate and purify the 
moral feelings. Three virtues may parficnkrly 
be noticed as essential in the estimation of man- deem^es. 
kind to the character of a knight ; loyalty, cour- «unfi*i "> 
tesy, and munificence. " '^' 

The firat of these in its original sense may be defined, 
fidelity to engagements ; whether actual promises, 
or such tacit obligations as bound a vassal to his ^ 
lord and a subject to his prince. It ivaa Applied also, and in- 
the utmost striciness, to the fidelity of a lover towards the 
lady he served. Breach of faitli, and especially of an ex- 
press promise, was held a disgrace that no valor could re- 
deem. False, pei'jui-ed, disloyal, recreant, were the epithets 
which he must I>e compelled to endure who had swerved from 
a plighted engagement even towards an enemy. This is one 
of the most striking changes produced by chivalry. Ti'each- 
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ery, the usual vice of eavage as well as corrupt nations, be- 
came infamous during the vigor of that discipline. As iiei-- 
eonal rather than national feelings actuated its heroes, they 
never felt that hatred, much less that fear of their enemies, 
which hlind men to the heinousness of ill faith. In the wars 
of Edward III., originating in no real animosity, the spirit 
of honorable as well as eour(«ous behavior towai-ds the foe 
seeina to have arrived at its highest point Though avarice 
may have been the primary motive of ransoming prisoners 
instead of putting ihem to death, their permission to relum 
home on the word of honor in order to procure the stipulated 
sum — an indulgence never refused — could only be founded 
on experienced confidence in the principles of chivahy,* 

A knight was unfit to remain a member of the order if he 
coorteav. violated his fdth; he was ill acquainted with its 
duties if he proved wanting in courtesy. This 
word expressed the most highly refined good breeding, found- 
ed less upon a knowledge of ceremonious politeness, though 
this was not to be omitted, than on the spontaneous modesty, 
self-denial, and respect for others, which ought to spring from 
his heart. Besides the grace which this beautiful virtue threw 
over the habits of social life, it softened down the natural 
roughness of war, and gradually introduced that indulgent 
treatment of prisoners wbich was almost unknown to antiqui- 
ty. Instances of this kind are continual in the later period 
rf the middle ^es. An Ilalian writer blames the soldier who 
wounded Eccelin, the famous tyrant of Padua, after he was 
taken. " He deserved," says he, " no praise, but ralher the 
greatest infamy for Ills baseness; since it is as vile an act to 
wound a prisoner, whether noble or otherwise, as to strike a 
dead body."^ Considering the crimes of Eccelin, tliis senti- 
ment is a remarkable proof of generosity. The behavior of 
Edward III- to Eustace de Rilmumont, after the capture of 
Calais, and that, still more exquisitely beautiful, of the Black 
Prince to his royal prisoner at Poitiers, are such eminent in- 
stances of chivalrous virtue, that I omit to repeat them only 
because they are so well Itnown. Those great princes too 
might be imagined to have soared far above tlie ordinary 

1 St. PnUyp, part ii. Tel IgonliitBni ofTendere. vel fnrlra, quim 
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track of mankind. But in truth, the knights who surrounded 
them and imitated their excelleaces, were only inferior in 
opportunities of displaying (be same virtue. After tlie battle 
of Poitiers, " the EngUsii and Gascon knights," saya Froia- 
sart, " having entertained their prisoners, went liome eacli of 
them with the knights or squires he had taken, whom lie then 
questioned upon tlieir honor what ransom they could pay 
without inconvenience, and easily gave them credit; and it 
was common for men to say, that they would not straiten 
any knight or squire so that he should not live well and keep 
up his honor.' Liberality, indeed, and disdaiu of t>^^,, 
money, might be reckoned, as I have said, among *' 

the essential virtues of chivalry. All the romances inculcate 
the duty of scattering their wealth with profusion, especially 
towards minsti'els, pilgrims, and the poorer members of their 
own order. The last, who were pretty numerous, had a con- 
stant right to succor fi-om the opulent i tiie castle of every 
lord, who respected tlie ties of knighthood, was open with 
more than usual hospitality to the traveller whose armor an- 
nounced his dignity, though it might also conceal his pov- 
erty.' 

Valor, loyalty, courtesy, munificence, formed collectively 
the character of an accomplished knight, so far as was dis- 
played in the ordinary tenor of his life, reflecting these vir- 
tues as an unsullied miri-or. Yet something more was i-e- 
quired for the perfect idea of chivalry, and enjoined by its 
principles ; an active sense of justice, an ardent , 
indignation against wrong, a detennination of ' 
courage to its best end, the prevention or redress of injury. 
It grew up as a salutary antidote in the midst of poisons, 
while sciirce any law hut that of the strongest obtained re- 
gard, and the rights of territorial property, which are only 
rights as they conduce to general good, became the means of 
general oppression. The real condition of society, it has 
sometimes been thought, might suggest stories of knight- 

1 FtolasMt, 1, i. c. lei. He rcmsrlts wis the custom in Orent Britnln, (Bsya 
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errantry, which were wrought np into the popular romances 
of the m Idle ages A baron, abusing tlie advantage of an 
inaccessible cas le 1 1 the fastnesses of the Blacli Forest or 
the Alps to p liage the neighborhood and confine travellers 
in his dungeon thougl ne iher a giant nor a Saracen, was a 
monster not less formidable, and could perhaps as liitle be 
destroyed m thout the aid of disinterested bravery. Knight- 
errantry, indeed, as a profession, cannot rationally be con- 
ceived to have had any existence beyond the precincts of ro- 
mance. Yet there seems no improbability in supposing that 
a linight, journeying through uncivilized regions in his way 
to the Holy Land, or to the court of a foreign sovereign, 
might find himself engaged in adventures not veiy dissimilar 
to those which are the theme of i-omance. We cannot in- 
deed expect to find any historical evidence of such incidents. 

The characlerisfic virtues of chivalry bear so much re- 
^^ semblance to those which eastern writers of the 

ofcbiviimus same period extol, that I am a tittle disposed to 
malinera" suspect Europe of having derived some improve- 
ment from imitation of Asia. Though the cru- 
sades began in abhorrence of infidels, this sentiment wore off 
in some degree before their cessation ; and the regular inter- 
course of commerce, sometimes of alliance, between the 
Christians of Palestine and the Saracens, must have re- 
moved part of the prejudice, while experience of their ene- 
my's coui-age and generosity in war would with those gallant 
knights serve to lighten the remainder. The romancers ex- 
patiate with pleasure on the meiits of Saladin, who actually 
received the honor of knighthood from Hugh of Tabaria, hia 
prisoner. An ancient poem, entitled the Order of Chivahy, 
is founded upon this story, and contains a circumstantial ac- 
count of the ceremonies, as well as duties, which the institu- 
tion required.^ One or two other instances of a similar kind 
hear witness to the veneration in which the name of knight 
was held among the eastern nations. And certainly the Mo- 
hammedan diieflains were for the most part abundantly qual- 
ified to fulfil the duties of European chivalry. Their man- 
ners had been polished and courteous, while the western 
kingdoms were comparatively barbarous. 

The principles of cbivaliy were not, I think, naturally 
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productive of many evils. For it is unjust to class 
those acts of oppression or diEorder among the ducc/^'ths 
abuses of knighthood, which were committed in ^^(^^^ 
spite of its regulations, and wei-e only prevented ' 
by them from becoming more exiensive. The license of 
times 80 imperfectly civilized could not be expected to yield 
to institutions, which, like those of religion, fell prodigiously 
short iu their practical result of the reformation which (hey 
were designed to worli. Man's guilt and frailty have never 
admitied more than a partial corrective. But some bad con- 
sequences may be more fairly ascribed to the very nature of 
chivalry. I have already mentioned the dissoluteness whicb 
almost unavoidably resulted from the prevailing tone of gal- 
lantry. And yet we sometimes find in the writings of those 
times a spirit of pure but exaggerated sentiment; and the 
most fanciful refinemenla of passion ore miugled by the same 
poets with the coarsest iraraorality. An undue thirst for mil- 
itary renown was another fault thatchivaliy must have nour- 
ished ; and the love of war, sufficiently pernicious in any 
shape, was more founded, as I have observed, on person^ 
feelings of honor, and less on public spirit, than in the cit- 
izens of free states. A third reproach may he made to the 
character of knighthood, that it widened the separation be- 
tween the differeat classes of society, and confirmed that 
aristocratical spirit of high birth, by whicb the large mass of 
mankind were kept in unjust degradation. Compare the 
generosity of Edward III. towards Eustace de Eibaumont 
at the siege of Calais with the harshness of his conduct 
towards the citizens. This may be illustrated by a story 
from Joinville, who was himself imbued with the full spirit 
of chivalry, and felt like the best and bravest of his age. 
He is speakir^ of Henry count of Champagne, who ac- 
quired, says he, very deservedly, the surname of Liberal, 
iind adduces the following praof of it. A poor kniglit im- 
plored of him on his knees one day as much money as would 
serve to marry his two daughters. One Arthault de Nogent, 
a rich burgess, willing to rid tlie count of this importunity, 
but rather awkward, we must own, in the turn of his ar- 
gument, said to the petitioner ; My lord has already given 
away so much tlmt he has nothing left. Sir Villain, replied 
Henry, turning round to him, you do not speak truth in say- 
ing that I have nothing left to give, when I have got your- 
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Besides tlie powerful eihcacy with which tlie poetry and lo- 
mance of the middle agi?3 siimulated those su=ceptiblo minds 
which were ahve to no other literature, we niny enumerate 
four distinct causes tending to the promotion of cliivalry. 
The first of these was the regular scheme of education, ac- 
coi-ditig to which the sons of gentlemen from the 

Rf eular ." ,"1.-1 

eiacation age ot seven years, were brought up m the cas- 
hooj"'^'"' ^^°^ °^ supeiioi' lords, where they at once learned 
the whole discipline of their future profession, 
and imbibed its emulous and enthusiastic spirit This was 
an inestimable advantage to the poorer nobility, who could 
hardly otherwise have given their children the accomplish- 
ments of their station. From seven to fourteen these boys 
were called pages or varlefs; at fourteen they bore the nam© 
of esquire. They were instructed in the maaagement of 
arms, in the art of horsemanship, in exercises of strength 
and activitj'. They became accustomed to obedience and 
courteous demeanor, sei'ving their lord or lady in offices which 
had not yet become derogatory to honorable birth, and striv- 
ing to please visitors, and especially hidies, at the ball or 
banquet. Thus placed in the centre of all that could awa- 
ken their imaginations, the creed of chivalrous gallantry, su- 
perstition, or honor most have made indelible impressions. 
Panting for the glory which neither their strength nor the 
established rules permitted them to anticipate, the young 
scions of chivalry attended their mastera to the tournament, 
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and even to the battle, and riveted with a sigh the armor 
they were forbidden fo wear.' 

It was the eonstant policy of sovereigns to eneourage this 
instilulion, which fumifilied them with faitliful sup- Encourage- 
porta, and counteracted the independent spirit of ™^J^ 
feudal tenure. Hence they displayed a lavish tournn. 
magnificence in festivals and tournaments, which "i™"' 
may be reckoned a second means of keeping up the tone of 
chivalrous feeling. The kiags of France and England held 
Bolcmn or plenary courts at the great festivals, or at other 
times, where the name of knight was always a title to ad- 
mittance ; and the mask of chivalry, if I may use the ex- 
pression, was acted in pageants and ceremonies fantastical 
enough in our apprehension, but well calculated for tlaose 
heated understandings. Here the peacock and the pheasant, 
birds of high fame and romance, received the homage of all 
true kaighta.^ The most singular festival of this kind was 
that celebrated by Philip duke of Burgundy, in 1453. In 
the midst of the banquet a pageant was introduced, repre- 
senlang the calamitous state of religion in consequence of the 
recent capture of Constantinople. Tliis was followed by the 
appearance of a pheasant, which was laid before the duke, 
and to which the knights present addressed their vows to 
undertake a crusade, in the following very characteristic pre- 
amble T I swear before God my Creator in the first place, 
and the glorious Virgin his mother, and next before the ladies 
and the pheasant.* Tournaments were a still more powerful 
incentive to emulation. These may be considered to have 
arisen about the middle of the eleventh century ; for though 
every martial people have found diversion in representing 
the image of war, yet the name of tournaments, and the 
laws tliat regulated them, cannot be traced any higher.* 
Every scenic performance of modern times must be tame in 
comparison of these animating combats. At a tournament, 
the space enclosed within the lists was surrounded by sov- 
ereign princes and their noblest barons, by knights of estab- 
lished renown, and all that rank and beauty had most dia- 
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tinguished among the fair. Covered wilh steel, and known 
only by their emblazoned shield or by the favors of their 
mbtresses, a still prouder bearing, the combatants rushed for- 
ward to a strife without enmity, hut not without danger. 
Tliough their weapons were pointless, and sometimes only 
of wood, though they were bound by the laws of tourna- 
ments to strike only upon the strong armor of the trunk, or, 
as it was called, between the four limbs, those impetuous con- 
flicts often terminated in wounds and death. The church 
uttered her excommunications in vain agwnst so wanton an 
exposure to peril ; but it was more easy for her to exeilc 
tlitm to restrain that mai'tial enthusiasm. Victory ia a tour- 
nament was little less glorious, and perhaps at the moment 
more exquisitely felt, than in the field; since no battle could 
assemble such witnesses of valor. " Honor to the sons of 
tlie hv&ve," resounded amidst the din of martial music from 
the lips of the minstrels, as the conqueror advanced to re- 
ceive the prize from his queen or his mistress ; while the 
surrounding multitude acknowledged In his prowess of that 
day an augury of triumphs that might in more serious con- 
tests be blended with those of his countiy.^ 

Both honorary and substantial privileges belonged to the 
PriTiiegesof Condition of knighthood, and had of course a ma- 
fcnigiithooii. (gfiij tendency to preserve its credit. A knight 
was distinguislied abroad by his crested helmet, his weighty 
armor, whether of mail or plate, bearing his heraldic coat, by 
his gilded spurs, his hoi^e barded with iron, or clothed in 
housing of gold; at home, by richer silks and more costly 
furs than were permitted to squires, and by the appropriated 
color of scarlet He was addressed by titles of more re- 
spect.^ Many civil oflices, by rule or usage, were confined to 
his order. But perhaps its chief privilege was to form one 
distinct class of nobility extending itself throughout great 
part of Europe, and almost independent, as to its rights and 
dignides, of any particular sovereign. Whoever had been 
legitimately dubbed a knight in one country became, as it 
were, a citizen of universal chivalry, and might assume most 
of its privileges in any other. Nor did he require the act of 
a sovereign to be thus distiaguished. It was a fundamental 

1 8t. Paliye, part M. and part HI. an » St. Palaye, pirt iv. Selien's Titici 
commencemcQt. Dn Cuagc, Dissert, 6 of Honor, p. 800. Thenj maa aoi, hoiv- 
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priuciple that any knight might confer the order ; respfinaible 
only in his own reputation if he used lightly so high a pre- 
rogative. , But as all the distinctions of I'wuk might have been 
confounded, if tliis right had been without limit, it was an 
equally fundamental rule, lliat it could only be exei-cised in 
favor of gentlemen.' 

The privileges annexed to chivalry were of peculiar ad- 
vantage to the vavflsaors, or inferior gentry, as they tended 
to counterbalance the influence which territorial wealfb threw 
into the scale of tlieir feudal suaerains. Knighthood brought 
these two classes nearly to a level ; and it is owing perhaps 
in no small degree to this institution tliat the lower nobility 
saved themselves, notwithstanding their poverty, from being 
confounded with the common people. 
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Ijastly, the customs of chivaliy were maintained by their 
connection with military service. After armies, 
ofehiiairj which wc may call comparatively regular, had 
tacviei-rtij* Superseded in a great degree the feudal miiltia, 
princes were anxious to bid high for the service 
of knights, the best-equipped and bravest warriors of the 
time, on whose prowess the fate of battles was lor a long 
period justly supposed to depend. War brought into relief 
lie generous virtues of chivalry, and gave lustre to ita dis- 
tinctive privileges. The rank was sought with enthusiastic 
emulation through heroic achievements, to which, rather than 
to mere wealth and station, it was considered to belong. In 
the wars of France and England, by fer the most splendid 
period of this institution, a promolioa of knights followed 
every success, besides the innumerable cases where the same 
honor rewarded individual bravery.^ It may here be men- 
tioned that an honorary distinction was made between kuighta- 
bannerets and bachelors.' The former were the 
buineicu richest and best accompanied. No man could 
sndbaciw- properly he a banneret unless he possessed a cer- 
tain estate, and could bring a certain number of 
lances into the field.' Hia distinguisiiing mark was the 
square banner, caiTied by a squire at the point of his lance ; 
while the knight bat helor had only the coronet or pointed 
pendanL When a bmneret was created, the general cut off 
this pendant to render the banner squire.* But this dis- 
tinc^on, however it elevated the banneret, gave him no ciaira 
to military command, except over hia own dependents or 
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men-at-arms. ChaniJos was still a kaight-bachelor whea ha 
led ptirt of the prince of Wales's army into Spain. He first 
raised his banner at the battle of Navarette ; and the narrar 
tion that Froissart gives of the ceremony will illustrate the 
manoers of cliivahy and the character of that admirable 
heit), the conqueror of Du Guesclin and pride of English 
chivalry, whose fame with posterity has been a little over- 
shadowed by his roaster's laurels.* What seems more 
exti-aordinary is, that mere squires had frequently the com- 
mand over knights. Proofs of this are almost continual in 
Froissart. But ihe vast estimation in which men held the 
dignity of knighthood led tliem sometimes to defer it for 
great part of their lives, in hope of signalizing their investi- 
ture by some eminent exploit. 

These appear to have the chief means of nourishing llie 
prmciples of chivahy among the nobility of Eu- reoiineof 
rope. But notwithstanding all encouragement, it """^y- 
underwent the usual destiny of human institutions. St, 
Palaye, to whom we are indebted for so vivid a picture of 
ancient manners, ascribes the decline of chivalry ia France 
to the profusion with which the order was lavished under 
Charles VI., to the establishment of lie companies of ordon- 
n^ce by Charles VII., and to the extension of knightly 
honors to lawyers, and other men of civil occupation, by 
Francis I.° But the real principle of decay was somethii^ 
different from these three subordinate circumstances, unless 
so far as it may bear some relation fo the second. It was 
the invention of gunpowder that eventually overthrew chiv- 
alry. From the time when the use of fire-arms became 
tolerably perfect the weapons of former warfare lost their 
efficacy, and physical force was reduced to a very subordinate 
place in the accomplishments of a soldier. The advantages 
of a disciplined infantry became more sensible ; and the lan- 
cers, who continued (ill almost the end of the sixteenth century 
lo ciiai^ in a long line, felt the punishment of their presump- 
tion and indiscipline. Even in the wars of Edward III., the 
disadvantageous tactics of chivalry must have been percepti- 
ble ! but the military art had not been sufficiently studied to 
overcome the prejudices of men eager for individual distinc- 
tion. Tournaments became less frequent; and, after the 
fetal accident of Henry II., were entirely discontinued in 

1 ErDlssut, part i, e. 211. ■ M£m. am 1» Giierolerie, put i. 
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Fraace. Notwithstanding the convulaions of tlie religious 
wars, tlie sisteenti century was more tranquil tliaii any that 
had preceded ; and thus a large part of thu nobility passed 
their lives in pacific habits, and if they assumed the lionors of 
chivaby, forgot tiieir natural connection with military prow- 
ess. This is far more applicable to England, where, except 
from the reign of Edward III. to that of Henry VI., chivaby, 
B,i a military institution, seems not to have found a very con- 
genial ^il.^ To these circumstances, immediately afTecting 
the military condition of nations, we must add the progress 
of reason and litei-atai-e, which made ignorance discreditable 
even in a soldier, and exposed the follies of romance to a 
ridicule which they were very ill calculated to endure. 

The spirit of chivalry left behind it a more valuable suc- 
cessor. The character of knight gradually subsided in that 
of gentleman ; and the one distinguishes European society in 
the sixteenth and seventeenth centuries, as much as the other 
did in the preceding ages. A jealous sense of honor, less 
j'^'nantic, but equally elevated, a ceremonious gallantry and 
politeness, a strictness in devotional observances, a high pride 
of birth and feeling of independence upon any sovereign for 
the dignity it gave, a sympathy for martial honor, though 
more subdued by civil habits, are the lineaments which prove 
an indisputable descent. The cavaliers of Charles I. were 
genuine successors of Edward's knights ; and the i-esemblance 
■ is much more striking, if we ascend to the civil ware of the 
League. Time has effaced mueli also of this gentlemanly, 
as it did before of the chivahous cliaiacter From the latter 
part of the seventeenth century its vigoi and purity have uu- 
dei^one a tacit decay, and yielded, peihapi in every country, 

Usgs of BnelMd or compelling men suf. eountncs uboie Dsmea ; for chlnalry nwi 
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J commercial wealth, more diffused instruction, 
the spirit of genei'itl liberty in some, and of servile obse- 
quiousness in others, the modes of life in gi'eat cities, and the 
levelling customs of social intercourse.' 

It is now time to pass to a very different subject. The 
third head under which I classed the improve- 
ments of society during the four last centuries of '"' 
the middle agea was that of literature. But I must apprise 
the reader n6t to expect any general view of literary history, 
even in the most abbreviated manner. Such an epitome 
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would not only be necessarily superficial, but foreign in many 
of its dtttaila to the purposes of this chapter, which, attempt- 
ing to develop the circumstances that gave a new complexion 
to society, considers literature only so far aa it exercised a 
general and powerful influence. The private researches, 
therefore, of a single scholar, unproductive of any material 
effect in his genei'ation, ought not to arrest us, nor indeed 
would a series of biographical notices, into which literary 
history is apt to fall, be very instructive to a philosophical 
inquirer. But I have still a more decisive reason against 
taking a large range of literary history into the compass of 
this work, founded oa the many contributions which have 
been made within the last forty years in that department, 
some of them even since the commencement of my own la- 
bor." These have diffused so general an aequainlaiice with 
the literature of the middle ages, that I must, in treating 
the subject, either compile secondary information from well- 
known books, or enter upon a vast fiel5 of reading, with little 
hope of improving upon what Iiaa been already said, or even 
acquiring credit for original research. I shall, therefore, 
confine myself to four points ; the study of civil law ; the in- 
stitution of universities ; the application of modem languages 
to literature, and especially to poetry ; and the revival of 
ancient learning. 

The Roman law had been nominally preserved ever since 
the destruction of the empire ; and a great portion 
of the inhabitants of France and Spain, as well as 
Italy, were governed by its provisions. But tliis was a mere 
compilation fi-om the Theodosian code ; which itself contained 
only the more recent laws promulgated afier the establish- 
ment of Christianity, with some fragments from earlier col- 
leclJons. It was made by order of AJarie king of the Visi- 
goths about the year 500, and it is frequently confounded with 
the Theodosian code by writers of the dark ages.* The 
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code of Justinian, reduced into system after the separation of 
the two former countries front the Greek empire, never ob- 
tained any autJiority in them ; nor was it received in the part 
of Italy subject to the Lombards. But that this body of laws 
was absolutely unknowa in the West during any period seems 
to have been too hastily supposed. Some of the more eminent 
ecclesiastics, as Hincmar and Ivon of Chartres, oeca.'iionally 
refer to it, and bear witness to the regard which the Roman 
churcli had uniformly paid to its decisions.^ 

The revival of the study of jurisprudence, as derived from 
the laws of Justinian, has generally been ascribed to the dia- 
coveiy made of a copy of the Pandects at Amalfl, in 1135, 
when that eity was taken by the Pisans. This fact, though 
not improbable, seems not to rest upon sufficient evidence.' 
But its truth is the less material, as it appears to be unequiv- 
ocally proved that the study of Justinian's system had recom- 
menced before tliat era. Early in the twelfth century a 
professor named Irneriua' opened a school of cIvU law at 
Bologna, where he commented, if not on (he Pandects, yet oa 
the other books, the Institutes and Code, which were suffi- 
cient to teach the principles and inspire the love of that 
comprehensive jurisprudence. The study of law, having thus 
revived, made a surprising progress ; within fifty years Lom- 
bardy was full of lawyers, on whom Frederic Bai'barossa and 
Alexander III., so hostile in every other respect, conspired 
to shower honors and privileges. The schools of Bologna 
were preeminent tliroughout this century for legal learning. 
There seem also to have been seminaries at Modena and 
Mantua ; nor was any considerable city without distinguished 
civilians. la the next age they became still more numerous, 
and their professors more conspicuous, and universities arose 
at Naples, Padua, and other places, where the Eoman law 
was the object of peculiar regard,* 

There is apparently great justice in the opinion of Tira- 
boachi, that by acquiring internal freedom and the right of 
determining controversies by magistrates of their own elec- 
tion, the Italian cities were led to require a more extensive 
and accurate code of written laws than they had hitherto pos- 
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Bessed. These muaicipal judges were chosen from among 
the citizens, and the succession to offices was usually so rapid, 
that almost every freeman might expect in his turn to par- 
take in the public government, and consequently in the ad- 
ministration of justice. The latter had always indeed been 
exercised in the sight of the people by the count and his 
assessors under the Lombard and Carlovingiaii sovei-eigns ; 
but the laws were rude, the proceedings tumultuary, and the 
decisions perverted by violence. The spirit of liberty begot a 
stronger sense of right; and right, it was soon perceived, 
could only be secured by a common standard. Magistrates 
holding temporary offices, and little elevated in those simple 
limes above the citizens among whom they were to return, 
eould only satisfy the suitors, and those who surrounded their 
tribunal, by proving the conformity of their sentences to ac- 
knowledged authorities. And the practice of alleging reasons 
in giving judgment would of itself introduce some uniformity 
of decision and some adherence to great rules of justice in 
the most arbitrary tribunals ; while, on the other hand, those 
of a free country lose part of their title to respect, and of 
their tendency to maintain right, whenever, either in civil or 
criminal questions, the mere sentence of a judge is pronounced 
■witliout explanation of its motives. 

The fame of this renovated jurisprudence spread very rap- 
idly from Italy over other parts of Europe. Students flocked 
fivm all parts of Bologna ; and some eminent masters of that 
Bchool repeated its lessons in distant countries. One of these, 
Placentinus, explained the Digest at Montpelier before the 
end of the twelfih centui-y ; and the collection of Justinian 
soon came to supersede the Theodosian code in the domin- 
ions of Toulouse.' Its study continued to flourish in the 
universities of both these cities ; and hence the Roman law, 
as it is exhibited in the system of Justinian, became the 
rule of all tribunals in the southern provinces of France. Its 
authority in Spain is equally great, or at least ia only disputed 
by that of the cauonistss* and it forms the acknowledged 
basis of decision in all the Germanic tribunals, sparingly 
modified by the ancient feudal customaries, which the jurists 
of the empire reduce within naiTow bounds.' In the nortli- 



Hosted=vGoOgIe 



State of Society. CIVIL LAW. 898 

em parts of France, where the legal standard was sought in 
local customs, the civil law met naturally with less regard. 
But the code of St. Louis borrows from that treasury many 
of its provisions, and it was coostantly cited in pleadings be- 
fore the parliament of Paris, either as obligatory by way of 
authority, or at least as written wisdom, to which great defer- 
ence waa shown.^ Yet its study was long prohibited in the 
university of Paris, fi'om a disposition of the popes to estab- 
lish exclusively their decretals, though the prohibition was 
silently disregai-ded.' 

As early as the reign of Stephen, Vacarius, a lawyer of 
Bologna, taught at Oxford with great success ; but ^i^ intpojmo, 
the students of scholastic theology opposed them- Hon into 
selves, from some unexplained i-eason, to this new *^°f^'"^- 
jurisprudence, and his lectures were interdicted.* About the 
lime of Henry III. and Edward I, the civil law acquired 
Bome credit in England ; but a system entirely incompatible 
with it had established itself in our courts of justice ; and the 
Eoman jurisprudence was not only soon rejected, but became 
obnoxious.* Everywhere, however, the clergy combined its 
study with that of their own canons ; it was a maxim that 
every cimonist must be a civilian, and that no one could be a 
good civilian unless he were also a canonist. In all uni- 
versities, degrees are granted in both laws conjointly ; and 
in all courts of ecclesiastical jurisdiction, the authority of 
Justinian is cited, when that of Gregory or Clement is want- 
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I to dwell on the foi^otlen lea^^hers of a science 
SukiM' t'lat attracts so few. These elder professors of 
U"^T?" Koman jurisprudence are infected, aa we are told, 
' with the faults and ignorance of their lime ; fail- 

ing in the exposition of ancient law through incorrectness of 
manuscripts and want of subsidiary learning, or perverting 
their sense thi-ough the verbal subtleties of scholastic philoso- 
phy. It appears that, even a hundred years since, neither 
Azzo and Accursius, the principal ciTiiians of the thirteenth 
century, nor Bartolus and Baldus, the more conspicuous lu- 
minaries of the next age, nor the later writings of Accolti, 
Fulgosius, and Panormitanus, were gi-eatly regarded as au- 
thorities ; unless it were in Spain, where improvement is 
always odious, and the name of Bartolus inspired absolute 
deference.' In the sixteenth eentury, Alciatus and the great- 
er Cajaoius became, as it were, the founders of a new and 
more enlightened academy of civil law, from which the latter 
jurists derived their lessons. The laws of Justinian, stripped 
of their impurer alloy, and of the tedious glosses of their 
commentators, will form the basis of other systems, and min- 
gling, as we may hope, with the new institutions of philosoph- 
ical l^tslators, continue to influence the social relations of 
mankind, long after their direct authority shall have been 
abrogated. The ruins of ancient Eome supplied (he mate- 
rials of a new city ; and (he fragments of her law, which 
liave already been wrought into the recent codes of France 
and Prussia, will probably, under other names, guide far dis- 
tant generalions by the sagacity of Modestinus and Ulpian." 

The establiihraent of public schools in France is owing to 
Charlemange. At his accession, we are assured that no 
means of obtaining a learned education existed in his do- 
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nd in order to restore in some degree pubiio 
the spirit of letters, he was compelled to i"^ite |'^^I!°L'^': 
staiuigei's from countries where learning was not chario- 
so ihoroiigUy extinguished. Alcuin of England, ""S"'- 
Clement of Ireland, Theodulf of Germany, were the true 
Paladins who repaired to his court. With the help of these 
he revived a few sparks of diligence, and established schools in 
different cities of his empire; nor was he ashamed to he the 
disciple of that in his own palace under tlie care of Alcuin. 
His two next successors, Louis the Debonair and Charles the 
Bald, were also encouragers of letters ; and the schools of 
Lyons, Fulda, Corvey, Rheims, and some other cities, might 
be said to flourish in the ninth century,' In these were taught 
the trivium and quadrivium, a long-established division of 
sciences : the fii-st comprehending grammar, or wliat we now 
call philology, logic, and rhetoric ; the second, music, arith- 
metic, geometry, and astronomy.* But in those ages scai-cely 
anybody mastered the latter four ; and to be perfect in ihe 
three former was exceedingly rare. All those studies, how- 
ever, were referred to theology, and that in the naiTowest 
mamier; music, for example, being reduced to chui'ch chant- 
ing, and astronomy to the calculation of Easier.' Alcuin was, 
in his old age, against reading the poets ; ' and this discour- 
agement of secular learning was very general ; though some, 
as for instance Raban, permitted a slight tincture of it, as 
subsidiary to religious instruction.' 
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Aliout Cbe latter part of the eleveDtli century a greater 
OoiverBitj of ardor for intellectual pursuits began to show itself 
■'*^- in Europe, which in the twelfth broke out into a 

flame. This was manifested in the numbers who repaired to 
the public academies or schools of philosophy. None of 
these grow so early into reputation as that of Paris. Tliis 
cannot indeed, as has been vainly pretended, trace its pedi- 
gree to Charlemagne. The first who is said to have read 
lectures at Paris was Eemigius of Auxerre, about the year 
900,' For the two next centuries the history of this school 
is very obscure ; and it would be hard to prove an iinbi-oken 
continuity, or at least a dependence and connection of its pi-o- 
fessors. In the year 1100 we find William of Champeaux 
teaching logic, and apparently some higher parts of philoso- 
Abeiatd. ^^^' ^''*^ much credit. But this preeeplor was 
ecfipsed by his disciple, afterwards his rival and 
adversary, Peter Abelard, to whose brilliant and hardy 
genius the university of Paris appears to be indebted for its 
rapid advancement. Abelard was almost the first who awa- 
kened mankind in the ages of darkness to a sympathy with 
intellectual excellence. His bold theories, not the less at- 
tractive perhaps for treading upon the bounds of heresy, hia 
imprudent vanity, that scorned the regularly acquired repu- 
tation of older men, allured a multitude of dif^ciples, who 
would never have listened to an ordinary teacher. It is said 
that twenty cardinals and fifty bishops had been among hia 
hearers.' Even in the wilderness, where he had erected the 
monastery of Paraclete, he was surrounded by enthusiastic 
admirers, relinquishing the luxuries, if so they might be 
called, of Paris, for the coarse living and imperfect accom- 
modation which that retiienient could afford.* But the whole 
of Abelard's life was the shipwreck of genius ; and of genius, 
both tlie source of his on n calamities and miserviceable to 
posterity. There are few lives of literary men more inter- 
esting or more diversified by success and adversity, by gloiy 
and humiliarion, by the admiration of mankind and tfie per- 
secution of enemies ; nor from which, I may add, more im- 
pressive lessons of moral prudence may be derived.* One 
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of Abeiard's pupils was Peter Lombard, afterwards arch- 
bishop of Paris, and author of a wovk called the Book of 
Sentences, which obtained the higliest authority among tlio 
Bchoiastic disputants. The resort of students to Paris be- 
came continually greater i they appear, before the year 1169, 
to have been divided into nations ; ' and probably they had 
an elected rector and voluntary rules of discipline about the 
same time. This, however, is not decisively proved ; but in 
the last year of the twelfth century they obtained their ear- 
liest charter from Philip Augustus.^ 

The opinion which ascribes the foundation of the universi- 
ty of Oxford to Alfred, if it camiot be maintained univerrftj of 
as a truth, contains no intrinsic marks of error. Oiftni. 
Ingulfus, abbot of Ci-oyJand, in the earliest authentic passage 
that can be adduced to this point," declares tliat he was sent 
from Westminster to the school at Oxford where he learned 
Aristotle, with the fii-st and second books of Tull/a Rhetoric.* 
Since a school for dialectics and rhetoric subsisted at Oxford, 
a town of but middling size and not the seat of a bishop, we 
are naturally led to refer its foundation to one of our kings, 
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and none wto had reigned after Alfred appears likely to have 
manifested such zeal for learning. However, it is evident 
that ihe school of Osford was frequented under Edward the 
Confessor. There follows an interval of ahove a century, 
during wliicb we have, I believe, no contemporary evidenee 
of its continuance. But in the reign of Stephen, Vacariua 
read lecfurea there upon civil law ; and it is reasonable to 
suppose that a foreigner would not have chosen that city, if 
he had not found a Eeminary of learning already established. 
It was probably inconsiderable, and might have been inter- 
rupted during some part of Ihe preceding century.* In the 
reign of Henry II., or at least of Richard I., Oxfoi-d became 
a very flourishing university, and in 1201, according to AVood, 
contained 3000 scholars.' The earliest chai-ters were granted 
by John. 

If it were necessary to construe the word university in the 
uniTftaitT strict sense of a legal incorporation, Bologna might 
of Bologna. ]jjy claim to a higher antiquity than either Paris or 
Osford. There are a few vestiges of studies pursued in that 
city even in the eleventh century ; * but early in the nest the 
revival of the Koman jurisprudence, as has been already 
noticed, brought a throng of scholars round the chairs of its 
professors. Frederic Barbarossa in 1158, by his authentic, 
or rescript, entitled Habita, took ihese under his protection, 
and permitted them to be tried in civil suits by their own 

judges. This exemption from the ordinary Iribu 
mmtj^wi nals, and even from tjiose of the church, was 
Sties! **" naturally coveted by olher academies ; it was 

granted to the university of Paris by its earliest 
charter from Philip Augustus, and to Oxford by John. From 
this time the golden age of universities commenced ; and it is 
hard to say whether they were favored more by their sover- 
eigns or by the see of Rome. Their history indeed is full of 
struggles with llie municipal authorities, and with the bishops 
of their several cities, wherein they were sometimes the 
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aggressors, and generally the conquerors. From all parts 
of Europe students resorted to these renowned seats of 
learning with an eagerness for instruction which may aston- 
ish those who reflect how little of what we now deem useful 
could be imparted. At Oxford, under Henry III,, it is said 
that there were 30,000 scholars; an exaggeration which 
Bcems to imply that the real number was very great.' A 
respectable contemporary writer asserts that there were full 
10,000 at Bologna about the same time.^ I have not observed 
any numerical sfatement as lo Paris during this age; but 
there can be no doubt that it was more frequented fhan any 
other. At the death of Charles VII., in 1453, it is said lo 
have contained 25,000 students.' In the thirteenth century 
other nniversities sprang up in different countries ; Padua 
and Naples under the patronage of Frederic II., a zealous 
and useful fi-iend to letters,* Toulouse and Montpelier, Cam- 
bridge and Salamanca." Orleans, which had long been dis- 
tinguished as a school of civil law, received the privileges of 
incorporation eariy in the fourteenth century, and Angers 
before the expiration of tlie ?ame age." Pi-ague, the earliest 
and most eminent of GSeiman universities, was founded in 
1360 ; a recession fi'ora ihunce of Saxon student", in conse- 
quence of the nationality of ttie Bohemians and the Hussite 
schism, gave rise to that of Leipaic' The fifteenth century 
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produced several new academical foundations in France and 

A large proportion of acholai-s in most of those institutions 
were drawn by the love of science from foreign couDtries. 
The chief universities had their own particular departments 
of excellence, Paris was nnrivalled for scholastic theology ; 
Bologna and Orleans, and afterwards Bourses, for jurispiti- 
dence ; Montpelier for medicine. Though national prejudices, 
as in the case of Pmgue, sometimes interfered with this free 
resort of foreigners to places of education, it was in general 
a wise policy of govemment, as well as of tlie universities 
themselves, to encourage it. The thirty-iifth article of the 
peace of Bretigui provides for the restoration of foi-mer privi- 
leges to students respectively in the French and English uni- 
versities.' Various letters patent will be found in Rymer's 
collection, securing to Scottish aa well as French natives a 
safe passage to their place of education. The English nation, 
including however llie Flemings and Germans,^ had a sepa- 
rate vote in the faculty of arts at Paris. But foreign studenW 
were not, I believe, so numerous in the English aeademies. 

If endowments and privileges are the means of quickening 
a zeal for letters, tliey were liberally bestowed in the last 
three of the middle ages. Crevier enumerates fifteen col- 
leges founded in the university of Paris during the tJiirteenth 
(-(■nfury, besides one or two of a still earlier date. Two only, 
or at most three, existed in that age at Oxford, and but one 
at Cambridge. In the next two centuries these universities 
could boast, as every one knows, of many splendid founda- 
tions, though much exceeded in number by those of Paris. 
Considered as ecclesiastical institutions it is not surprising 
that the universities obtained, according to the spirit of their 
age, an exclusive ci^izanee of civil or criminal suits affect- 
ing their membera. This jurisdiction was, however, loca! as 
well as personal, and in reality encroached on the regular 
police of their cities. At Paris the privilege turned to a 
flagrant abuse, and gave rise to many scandalous conten- 
tions.* Still more valuable advantages were those relating 
to ecclesiastical preferments, of which a large proportion was 
reserved in France to academical graduates. Something of 
the same sort, though less extensive, may still be ti-aced in 
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the rules respecting plurality of benefices in our English 
church. 

This remarkable and almost sudden transition from a total 
indifference to all intellectual pursuits cannot be c^ast^ or 
ascribed perhaps to any general causes. The their oe. 
restoration of the civil, and the formation of the '°''"'^- 
canon law, were indeed eminently conducive to it, and a 
large proportion of scholars in most universities confined 
thempelves to jurisprudence. But the chief attraction to the 
studious was the new scholastic philosophy. The aehoiMtto 
love of contention, especially with such anna as the pii'it^psy. 
art of dialectics supplies to an acute understanding, is natur^ 
enough to mankind. That of speculating upon the mysterious 
questions of metaphysics and Geology is not less so. These 
(iisputes and speculations, however, appear to have excited 
little interest till, after the piiddle of the eleventh century, 
Eoscelin, a professor of logic, revived the old question of the 
Grecian schools respecting universal ideas, the i-cality of 
which he denied. This kindled a spirit of metaphysical dis- 
cussion, which Lanfranc and Anselm, successively archbishops 
of Canterbury, kept alive; and in the nest century Abelard 
and Peter Lombard, especially the latter, completed the 
scholastic system of philosophizing. The It^ic of Aristotle 
seems to have been partly known in the eleventh century, 
although that of Augustin was perhaps in higher estima- 
tion;-^ in the twelfth it obtained more decisive influence, 
His metaphysics, to which the logic might be considered as 
preparatory, were introduced through translations from the 
Arabic, and perhaps also from the Greek, early in the ensu- 
ing century.^ This work, condemned at first by the decrees 
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of popes and councils on account of its supposed tendency to 
atheism, acquired by degrees an influence, to which even 
popes and eonncils were obliged to yield. The Mendicant 
Fnars, established throughout Europe in the thirteenth cen- 
tury, greatly contributed to pi-omote the Aristotelian philoso- 
phy ; and its final reception into the ortliodox system of the 
church, may chiefly be ascribed to Thomas Aquinas, the boast 
of the Dominican order, and certmnly the most distinguished 
metaphysician of the middle ages. His authority silenced 
all scruples as to that of Aristotle, and the two philosophers 
were treated with equally implicit deference by the later 
schoolmen.' 

This scholastic philosophy, so famous for several ages, has 
since passed away and been forgotten. The history of liter- 
, ature, like that of empire, is fiill of revolutions. Our public 
libraries are cemeteries of departed reputation, and the dust 
accumulating upon their untouched volumes speaks aa forci- 
bly as the grass that waves over the ruins of Babylon. Few, 
very few, for a hundred years past, have broken the repose 
of the immense works of tlie schoolmen. None perhaps in 
our own country have acquainted themselves particularly 
with their contents. Leibnitz, however, expressed a wish 
that some one conversant with modem phUosophy would un- 
dertake to extract the scattered particles of gold which may 
be hidden in their abandoned mines. This wish lias been at 
length partially fiilfilled by three or four of those industrious 
students and keen metaphysicians, who do honor to modem 
Germany. But most of their works are unknown to me 
except by repute, and as they all appear to be formed on a 
very extensive plan, I doubt whether even those laborious 
men could afford adequate time for this ungrateful i-eseardi. 
Tet we cannot prefend to deny that Roscelin, Anselm, Abe- 
lard, Peter Lombard, Albertus Magnus, Thomas Aquinas, 



rsciXn ttou anythiriK I have s«n SBry" Qaa: 
f(im tbe schoolmen. Al Ga™' died in a Tsrhoaa 
136i und eoDBaquHntly mlgbC have su^ philcnophy 



. Cdt, Phllosophls, Buhle.nhlch did DollhlL into my hand) 
cqntteees himself not Tiedenunn and ^Tennenuum 8» T^- 



Hosted =vGoogIe 



State of SyciETV. SCHOLASTIL: PHILOSOFHT. 403 

Duns ScotuB, and Oekliam, were men of acute and even 
profound understandinga, the giants of their own generation. 
Even with the slight knowledge we possess of their tenets, 
there appear through the cloud of repulsive technical barbaiv 
isms rays of metaphysical genius which this age ought not to 
despise. Thus in die works of Anselm is found the cele 
brated argument of Dea Cartes for the existence of a Deity, 
deduced from the idea of an infimtely perfect being. One 
great object that most of the schooimen had in view was, to 
establish the principles of natural theolc^ by abstract rea- 
soning. This reasoning was doubtless liable to great difficul- 
ties. But a modern writer, who seems tolerably acquainted 
with the subject, assures us that it would be difficult to 
mention any theoretical argument to prove the divine attri- 
butes, or any objection capable of being raised against the 
proof, which we do not find in some of the scholastic philos- 
ophers.' The most celebrated subjects of discussion, and 
tfiose on which this class of reasoners were most divided, 
were the reality of universal ideas, considered as extrinsic to 
the human mind and the freedom of will. These have not 
ceased to occupy the thoughts of metaphysicians.' 

But all discovery of truth by means of these controversies 
was rendered hopeless by two insurmountable obstacles, the 
authority of Aristotle and that of the church. Wherever 
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obsequious reverence is substituted for bold inquiry, truth, if 
she ia not already at hand, wiU never be attained. The 
scholastics did not understand Aristotle, whose original writ- 
ings they could not read ; ^ hut his name was received with 
implicit faith. They learned his peculiar nomenclature, and 
fancied that he had givea them realities. The authority of 
the church did them still more harm. It has been said, and 
probably with much trulli, that their metaphysics were inju- 
rious to their theology. But I must observe in return that 
their theology was equally injurious to their metaphysics. 
Their disputes continually turned upon questions either in- 
volving absurdity and contradiction, or at best inscrutable by 
human comprehension. Those who assert the greatest an- 
tiquity of the Roman Catholic doctrine as to the real pres- 
ence, allow that both the word and the deflnitioa of transub- 
stantiation are owing to the scholastic writers. Their subtle- 
ties were not always so well received. They reasoned at 
imminent peril of being charged wifb. heresy, which Eos- 
celin, Abelard, Lombard, and Ockham did not escape. In 
the virulent factions that arose out of their metaphysical 
quarrels, either party was eager to expose its adversary to 
detraction and persecution. The Nominalists were accused, 
one hardly sees why, with reducing, lite Sabellius, tlie pei^ 
sons of the Trini^ to modal distinctions. The JEtealists, with 
more pretence, incurred the imputation of holding a language 
that savored of atheism.' In the controversy which the 
Dominicans and Franciscans, disciples respectively of Thom- 
as Aquinas and Duns Scolus, mainttuned about grace and 
free-will, it was of course still more easy to deal in mutual 
reproaches of heterodoxy. But the schoolmen were in gen- 
eral prudent enough not to defy the censures of the church ; 
and the popes, in return for the support they gave to all 
exorbitant pretensions of the Holy See, connived at this 
fectjous wrangling, which threatened no serious mischief, as 
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it did not proceed from any independent spirit of research. 
Tet with all their apparent confovraity to the received creed, 
there was, as might be expected from the circumstances, a 
great deal of real deviation, from orthodo;:y, and even of infi- 
delity. The scholastic mode of dispute, admitting of no 
termination and producing no conviction, was the sure cause 
of scepticism; and the system of Aiistotle, especially with 
the commentaries of Averroes, bore an aspect very unfavor- 
able to natural religion.^ The Aristotelian philosophy, even 
in the hands of the Master, was like a barren tree that con- 
ceals its want of fruit by proflision of leaves. But the 
scholastic ontology was much worse. What could be more 
trifling than disquisitions about the nature of angels, their 
modes of operation, their means of conversing, or (for these 
were distinguished) the morning and evening state of their 
understandings ? ^ Into such follies the schoolmen appear to 
have launched, partly because there was less danger of run- 
ning against a heresy in a matter where the church had 
defined so little — partly from their presumption, which dis- 
dained all inquiries into the human mind, as merely a part 
of physics — and in no small degree through a spirit of mysti- 
cal fWiticism, derived irom the oriental philosophy and the 
later Platonists, which blended itself with the cold-blooded 
technicalities of the Aristotelian school.' But this unpro- 
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ductive waste of the faculties could not last forever. Men 
discovered that they had given their time for the promise of 
wisdom, and beeu cheated in the bargain, "What Joha of 
Salbbury observes of the Parisian dialecticians in his own 
time, that, after several years' absence, he found them not a 
step advanced and still employed in urging and panying the 
same arguments, was equally applicable to the period of 
centuries. After three or four hundred years, the scholastics 
had not untied a single knot, nor added one unequivocal truth 
to the domain of philosophy. As this became more evident, 
the enthusiasm for that kind of learning decUned; after the 
middle of the fourteenth century few distinguished teachers 
arose among the schoolmen, and at the revival of letters their 
pretended sdence had no advocates lefl, but among the preju- 
diceii or ignorant adherents of established systems. How 
different is the state of genuine philosophy, the zeal for which 
will never wear out by length of time or change of fashion, 
because the inquirer, unrestrained by authority, is perpetu- 
ally cheered by the discovery of truth in researches, which 
the boundless riches of nature seem to render indefinitely 
progressive!' 

Yet, upon a general consideration, the attention paid in the 
universities to scholastic philosophy may be deemed a source 
of improvement in the intellectual character, when we com- 
pare it with the perfect ignorance of some preceding ages. 
Whether the same industry would not have been more profit- 
ably directed if the love of metaphysics had not intervened, 
is another question. Philology, or the principles of good 
taste, degenerated through the prevalence of school-logic. 
The Latin eorapMitions of the twelfth century are better than 
those of the three that followed — at least on the northern 
side of the Alps. I do not, however, conceive that any real 
cori-eclness of taste or general elegance of style was likely Co 
subsist in so imperfect a condition of society. These quali- 
ties seeia to require a certw.n harmonious correspondence in 
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the tone of mannera before they can establish a prevalent in- 
fluence over litei-ature, A moi-e real evil was the diverting 
of studious men from mathematical science. Early in the 
twelfth century several persona, chiefly English, had brought 
into Europe some of the Arabian writings on geometry and 
physics. In the thirteenth the works of Euclid were com- 
mented npon by Campano,' and Roger Bacon was fuUy ac- 
quainted with them.' Algebi-a, aa far as the Arabians knew 
it, extending to quadratic equations, was actually in the hands 
of some Italians at the commencement of the same age, and 
preserved for almost three hundred years aa a secret, though 
without any conception of its importance. As abstract mathe- 
inalics require no collateral aid, they may reach the highest 
perfection in ages of general barbarism ; and there seems to 
be no reason why, if the course of study had been directed 
that way, there should not have arisen a Newton or a La 
Plar«, instead of an Aquinas or an Ockham. The knowl- 
edge displayed by Roger Bacon and by Albertus Magnus, 
even in the mixed mathemalica, under every disadvantage 
from the imperfection of instruments and the want of re- 
corded experience, is sufficient to inspire us with regret that 
their contemporaries were more inclined to astonishment than 
to emulation. These inquiries indeed were subject to the or- 
deal of fire, the great purifier of books and men ; for if the 
metaphysician stood a chance of being bui-ned as a heretic, 
the natural philosopher was in not less jeopardy as a magician." 

1 Kraboaolil, t. it. p, ISO. (bllonliig iMBsage : Doo sunt modi cog- 

' Tbvce la B YBiy cdplDuq and sensible noscendi; sdJiceC pel aTgnmentuia eC 

Bcount of Kr^er Bacon in Wood's Hiatorj eipertmentum. Ai'giuoentum conoludit 

ofOifcrd.Tol.l.p. S32(Oulfh'sfdiMQnl, et facit noa conuluiere qnastioneoi; sed 
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A far more subafantial cause of intellectual improvement 
CuIUtoKoq "^ *^* development of those new languages fliat 
of tbe new sprang out of ttie corruption of Laiin. For three 
i»nei"«e«- Qj, fijyp centuries ailer what was called the Eo- 
mance tongue was spoken in France, there remain but few 
vestiges of its employment in writing ; though we cannot 
T.. ■ . . draw an absolute inference from our want of proof, 
the lumuucs and a critic ot mucl) authority supposes transla- 
tiio^dUaiecto t'ons to have been made into it for religious pur- 
poses from the time of Cliarlemagne.* During this 
period the language was split into two very separate dialects, 
tbe regions of which may be considered, though by no means 
strictly, as divided by the Loire. These were called the 
Langue d'Oil and the Langue d'Oc ; or in more modem 
times, the French and Provenpal dialects. In the latter of 
these I know of nothing which can even by name be traced 
beyond the year 1100. About that time Gregory de Becha- 
da, a gentlemaa of Limousin, recorded the memorable events 
of the first crusade, tten recent, in a metrical history of great 
length." Tbis poem has altogether pei'isbed; which, con- 
sidering tlie popularity of its subject, as M. Sismondi justly 
remarlcs, would probably not have been the case if it had 
possessed any merit. But very soon afterwards a multitude 
of poets, like a swarm of summer insects, appeared in the 
Troubadours Southern provinces of France. These were the 
m Pravan™. celebrated Troubadours, whose fame depends far 
less on their positive excellence than oa the darkness of pre- 
ceding ages, on the temporary sensation they excited, and 
tteir permanent influence on the state of European poetry 
From WiUiam count of Poitoti, the earliest troubadour on 
record, who died in 1126, to their extinction, about the end 
of the next century, there were probably several hundred of 
these versifiers in the language of Provence, though not 
always natives of Finance. Millot has published the lives of 
one hundred and forty-two, besides the names of many more 
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■whose history is unknown ; and a still greater nuniher, ic 
cannot be doubted, are unknown by name. Among tliose 
jioets are reckoned a king of England (Eicbard I.), two of 
Aragon, one of Sidly, a dauphin of Auvei^ne, a count of 
Foix, a prince of Orange, many noblemen and several Indies. 
One can hardly pretend to account for this sudden and tran- 
sitory love of verse r but it is manifestly one symptom of the 
rapid impulse which the human mind received in the twelfth 
century, and contemporaneous with the severer studies that 
began to flourish in the universities. It was encouraged by 
the prosperity of Laaguedoc and Provence, undisturbed, com- 
paratively with other countries, by internal warfare, and dis- 
posed by the temper of their inhabitants to feel with voluptu- 
ous sensibility the chai-m of music and amorous poetiy. But 
the tremendous storm that fell upon Languedoc in the ci-usade 
gainst the Albigeois shook off the flowers of Provenpal 
verse ; and the final extinction of the fief of Toulouse, with 
the removal of the counts of Provence to Naples, deprived 
the troubadours of their most eminent patrons. An attempt 
was made in tbe next century to revive tbem, by distributing 
prizes for the best composition in the Floral Games of Tou- 
louse, which have sometimes been erroneously referred to a 
higher antiquity.' This institution perhaps still remains ; but 
even in its earliest period it did not establish the name of any 
Provencal poet. Nor can we deem these fantastical solemni- 
ties, styled Courts of Love, where ridiculous questions of 
metaphysical gallantry were debated by poetical advocates, 
under the presidency and arbitration of certain ladies, much 
calculated to bring tbrward any genuine excellence. They 
illusti-ate, however, what is more immediately my own ob- 
ject, the general ardor for poetry and the manners of those 
chivalrous ages.^ 

The great reputation acquired by the troubadours, and 
panegyrics lavished on some of tbem by Dante ^^ y_ 
and Petrarch, excited a curiosity among literary cai oimr- 
men, which has been a good deal disappointed by "*"■ 
further acquaintance. An excellent French antiquary of 
the last age. La Curne de St. Palaye, spent great part of hia 
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life in accnmulating manufcripta of Provcnjal poetry, very 
little of which had ever been printed, Translationa from 
part of this eollecUon, with memorials of the writers, were 
published hy Millot ; and we certsunly do not often meet wilh 
pasB^es ia iiis three volumes which give us any poetical 
pleasure.* Some of the original poems have since been pub- 
lished, and the exlracts made from them by ihe recent histo- 
rians of southern literature are rather superior. The trou- 
badours chiefly confined themselves to subjects of love, or 
rather gallantry, and to satires (sirventes), which are some- 
times keen and spirited. No romances of chivalry, and 
hardly any tales, are found among their works. There seems 
a general deficiency of imagination, and especially of that 
vivid description which distinguishes works of genius in the 
rudest period of society. In the poetry of sentiment, their 
favorite province, they seldom attain any natnml expression, 
and consequently produce do inferesL I speak, of coursej on 
the presumption that the best specimens have been exhibited 
by those who have undertaken the task. It must be allowed, 
however, that we cannot judge of the troubadours at a great- 
er disadvantage than through the prose translations of Millot. 
Their poetry was entirely of that class which is allied to 
.-nusic, and excites the fancy or feelings rather by the power 
of sound than any slimulancy of imagery and passion. Pos- 
sessing a flexible and harmonious language, they invented a 
vai-iety of metrical airangements, perfectly new to the na- 
tions of Europe. The Latin hymnS were striliing, but mo- 
notonous, the metre of the northern French unvaried ; but 
in Provcn9ai poetry, almost every length of verse, from two 
syllables to twelve, and the most intricate disposition of 
rhymes, were at the choice of the troubadour. The can- 
zoni, the aestine, all the lyric metres of Italy and Spain wei-e 
borrowed from his treasury. With such a command of poet- 
ical sounds, it was natural that he should inspire delight into 
ears not yet rendered familiar to the artifices of verse; and 
even now the fragments of these ancient lays, quoted by M, 
Sismondi and M. Ginguene, seem to possess a "ort of charm 
that has evaporated in translation. Upon this harmony, and 
upon the facility with which mankind are apt to be deluded 
into an admiration of exaggerated sentiment in poetry, they 

1 Hiatoire Lltt*Biira doi TtoubsJouia Paria, 1774 
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depended for their influence. And however vapid the songs 
of Provence may seem tj> our apprehensions, they were un- 
doubtedly the source from which poetry for many centuries 
derived a great portion of its habitual language,^ 

It has been maintained by some antiquaries, that the 
northern Romance, or what we properly call 
French, was not formed until the tenth century, p^J™ 
the common dialect of all France having previous- soetr/and 
ly resembled that of Languedoc. Thia hypothesis '"™' 
may not be indisputable ; but tie question is not likely to be 
setded, as scarcely any written specimens of Romance, even 
of that age, have survived.' In the eleventh century, among 
other more obscure productions, both in prose and metre, 
thei-e appears what, if unquestioned as to authenticity, would 
be a valuable monument of this language; the laws of Wil- 
liam the Conqueror. These are preserved in a manuscript 
of Ingulfus's Hlstoiy of Croyland, a blank being left in other 
copies where they should be inserted.* They are written in 
an idiom so far removed from the Provenfal, that one would 
be disposed to think the separation between these two species 
of Eomance of older standing than is commonly allowed. 
But it has been thought probable that these laws, which in 
fact were nearly a repetition of those of Edward the Con- 
fessor, were originally published in Anglo-Saxon, the only 
lai^uage intelli^ble to ijie people, and translated, at a subse- 
quent period, by some Norman monk into French.* 
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The use of a popular language became more common af- 
ter the year 1100. Translations of some books of Scripture 
and acts of saiata were made about that time, or even earlier, 
and there are French sermons of St. Bernard, from which 
extracts have been published, ia tlie royal library at Pai-is.* 
In 1126, a chai-ter was granted by Louis VI. to the city of 
Beauvais in French.' Metrical eomposiltona ai-e in general 
the fii-st literafure of a nation, and even if no distinct proof 
could be adduced, we might assume their existence before 
(he twelilh century. There ia however evidence, not to men- 
tion the fragments printed by Le Bceuf, of certain lives of 
saints translated into French verse by Thibault de Vernon, 
a canon of Kouen, before the middle of the preceding age. 
And we are told that Taillefer, a Norman minstrel, recited a 
song or romance on the deeds of Roland, before the army of 
his countrymen, at the battle of Hastings in 1066. Philip 
de Than, a Norman subject of Henry I., seems to be the 
earliest poet whose works as well as name have reached us, 
unless we admit a French translation of the work of one 
Marbode upon precious stones to be more ancient.' This 
De Than wrote a set of rules for coraputation of time and 
an account of different calendars. A happy theme for in- 
spiration without doubt ! Another performance of the same 
author is a treatise on birds and beasts, dedicated to Ade- 
laide, queen of Henry I.* But a more famous votary of the 
muses was Wace, a native of Jereey, who about the be^n- 
ning of Henry II.'s reign turned Geoffrey of Monmouth's 
history into French metre. Besides this poem, called le 
Brut d'Angleterre, he composed a series of metrical histo- 
ries, containing the transactions of the dukes of Normandy, 
from Kollo, their great progenitor, who gave name to the 
Roman de Ron, »iown to his own age. Other productions 
are ascribed to Wace, who was at least a prolific versifier, 

fragmsnt of a traoalation of Boethiua, la Nonveiu TraiM da Mplomslique ta bo 
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and, if he seem to deserve no higher title at present, has a 
claim to indulgence, and even to esteem, as hiving far ex- 
celled his contempoi'aries, without any tupenor advantages 
of knowledge. In emulation, however, of hia fame, several 
Norman writers addicted themselves to compo'^mg chronicles, 
or devotional treatises in metre. The court of our Normaa 
kings was to the early poets in the Langue d'Oil, what those 
of A.vles and Toulouse were to the troubadours. Henry I. 
was fond enough of literature to obtain the surname of Bea«- 
clerc ; Henry IL was more indisputably an eDcourager of 
poetry ; and Richard I, has left compositions of his own in 
one or other (for the point is doubtful) of the two dialects 
spoken in France.' 

If the poets of Normandy had never gone beyond histori- 
cal and religious subjects, they would probably have had less 
claim to our attention than their brethren of Provence. But 
a different and far more interesting species of com- uormm re- 
position began to be cultivated in the latter part of nmncea nnd 
the twelfth century. Without entering upon the 
controverted quesiion as to the origin of romantic fictions, 
referred by one party to the Scandinavians, by a second to 
the Arabs, by others to the natives of Britany, it is manifest 
that the actual stories upon which one early and numerous 
class of romances was founded are related to the ti'aditiona 
of the last people. These are such as turn wpon the fable 
of Arthur ; for though we are not entitled to deny the exist- 
ence of such a personage, his story seems chiefly the creation 
of Celtic vanity. Traditions current in Britany, though proba- 
bly derived from this island, became the basis of Geoffrey of 
Monmouth's Latin prose, wliicii, as has been seen, was tmna- 
fused into French metre by Wace.' The vicinity of Nor- 
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mandy enabled its poets to enrich their narratives with other 
Arraorican fictions, all relating to the heroes who had sur- 
rounded the table of the son of Ulher.' An equally imagl- 
jaary history of Charlemagne gave rise to a new family of 
romances. The authors of these flctiona were called Trou- 
veurs, a name ohviously identical with that of Troubadours. 
Eat except in name there was no resemblance between the 
minstrels of the northern and southern dialects. The inven- 
tion of one class was turned to desci-iption, that of the other 
to sentiment; the first were epic in their form and style, the 
latter almost always lyric We cannot perhaps give a better 
notion of their dissimilitude, than by saying that one school 
produced Qiaucer, and the other Petrarch. Besides these 
romances of chiyairy, the trouveurs displayed their powers 
of lively narration in comie tales or faMiaus, (a name some- 
times extended to the higher romance,) which have aided 
the imagination of Boccace and La Fontaine. These com- 
positions are certainly more entertaining than those of the 
troubadours ; but, contrary to what I have smd of the latter, 
they often gain by appearing in a modem dress. Their 
versification, which doubtless had its charm when listened to 
around the hearth of an ancient casUe, is very languid and 
prosaic, and suitable enough to the tedious prolixity into 
which the narrative is apt to fall; and though we find many 
sallies of that arch and sprightly simplicity which character- 
izes the old language of France as well as England, it 
requires, upon the whole, a factitious taste to relish these 
Norman tales, considered as poetry in the higher sense of 
the word, distinguished from metrical fiction. 

A manner very difierent from that of the fabliaux was 
Roman dei» adopted in the Eoman de la Kose, begun by Wil- 
^°" iiam de Loris about 1250, and completed by John 

de Meun half a century later. This poem, which contains 
about 16,000 lines in the usual oeto-syllable verse, from 
which the early French -writers seldom deviated, is an alle- 
gorical vision, wherein love and the other passions or qualities 

laiisly eanjectiired and rondowd highly Engiana. It is doubtful, in my judg- 
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connected with it pass over tlie stage, without the interven- 
tioD, I, believe, of any leas abstract personages. Though 
similar allegories were cot uoltnown to the ancients, and, 
which ia more to the purpose, may be found in other pi-odue- 
tions of the thirteenth century, Done had been constructed ao 
elaborately as that of the Koman de la Eose. Cold and 
tedioua as we now consider this species of poetry, it originated 
in the creative power of imagination, and appealed to more 
refined feeling than the common metrical narratives could 
excite. This poem was highly popular in the middle ages, 
and became the source of those numerous allegories which 
had not ceased in the seventeenth century. 

The French language was employed in pi-ose as well as in 
metre. Indeed it seems to have had almost an ^porksin 
exclusive privilege in this respect. " The Ian- Btonch 
guage of Oil," says Dante, in his treatise on vul- •" 
gar speech, " prefers its clmm to be ranked above those of Oc 
and Si (Provenjal and Italian), on the ground that all trans- 
lations or compositions in prose have been written therein, 
from its greater fecility and grac«, such as the books com- 
piled from the Trojan and Koman stories, the delightful 
fables about Arthur, and many other works of history and 
science."^ I have mentioned already the sermons of St. 
Bernard and translations from Scripture. The laws of the 
kingdom of Jerusalem purport to have been drawn up imme- 
diately after the first crusade, and though their language has 
been materially altered, there seems no doubt that they were 
originally compiled in French.'' Besides -ome charters, 
there are said to have been prose romances i>efore the year 
1200.' Early in the next age "Ville H-irdoum, seneschal of 
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Campagne, recorded the capture of Constantinople in th^" 
fourth crusade, an expedition, Ihe glory and reward of which 
he had pereonally shared, and, as every original work of prior 
date has either perished or is of small importance, may be 
deemed the fether of French prose. The Establiahments of 
St. Louis,. and the law treatise of Beaumanoir, fill up the 
interval of the thirteenth century, and before its conclusion 
we must suppose the excellent memoirs of Joinville to have 
been composed, since they are dedicated to Louis X. in 1315, 
when the author could hardly be less than ninety years of 
age. Without prosecuting any further the history of French 
literature, I will only mention the translations of Livy and 
Sallust, made in the reign and by the order of John, with 
those of CiBsar, Suetonius, Ovid, and parts of Cicero, which 
are due to his successor Charles V,' 

I confess myself wholly uninformed as to the original 
Bpanish foimation of the Spanish language, and as to the 
lai^uage. epoch of its separation into the two principal dia- 
lects of Castile and Portugal, or GalHcia ; " nor should I 
perhaps have alluded lo the literature of that peninsula, were 
it not for a remarkable poem which shines out among the 
minor lights of those times. This is a metrical life of the 
Gd Euy Diaz, written in a barbarous style and with the 
rudest inequality of measure, but with a tmly Homeric 
warmth and vivacity of delineation. It is much to be 
regretted that the author's name has perished s hut its date 
has been referred by some to the middle of the twelfth cen- 
tury, while the hero's actions were yet recent, and before the 
taste of Spain had been corrupted by the Provencal trouba- 
dours, whose extremely different manner would, if it did not 

1 Villiret, Hist, de Franre, t. xl. p. 121 ; thit oountrr laay possiily go ftrthec 
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pervert the poet's genius, at least Lave impedpd hia popular- 
ity. A very compelent judge has pronounced (he poem of 
the Cid to be "decidedly and beyond compaiisoii flie finest in 
the Spanish language." It is at least superior to any that 
was written in Europe before tlie appeai-ance ot Daiite,^ 

A atrange obscurity envelops tte infancy of the Ilalian 
language, Thougli it is certain that grammatical jj„.,y 
Latin had ceased to be employed in ordinary dis- wtit*r3in 
course, at least from the time of Charlemagne, we * 
have not a single passage of undisputed authenficity, in 
the current idiom, for nearly four centuries afterwards. 
Though Italian phrases are mixed up in the barbarous jai^ 
gon of some charters, not an instrument is extant in that 
language before the year 1200, unless we may reckon one in 
the Sai^nian dialect (which I believe was ratlier Provenjal 
than Italian), noticed by Muratori.* Nor is there a vestige 
of Italian poeti-y older than a few fi-agments of Oullo d'Al- 
camo, a Sicilian, who must have written before 1193, since 
he mentions Saladin as then living." This may strike us as 
the more remarkable, when we consider the political circum- 
stances of Italy in the eleventh and twelfth centuries. From 
the straggles of her spirited republics against the emperors 
and their internal factions, we might, upon ail general rea- 
sonJHg, anticipate the early use and vigorous cultivation of 
their native language. Even if it were not yet ripe for 
historians and philosophers, it is strange that no poet should 
have be«n inspired with songs of triumph or invective by the 
various fortunes of his country. But, on the contrary, tlie 
poets of Lombardy became troubadours, and wasted their 
genius in Provenjal love strains at the courts of princes. 
The Milanese and other Lombard dialects were, indeed, 
exceedingly rude ; but this rudeness separated them more 
decidedly from Latin : nor is it possible that the Lombards 
could have employed that language intelligibly for any public 
or domestic purpose. And indeed in the earliest Italian 
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compositions that have been puhhshed, the new language is 
BO thoroughly formed, that it is natural to infer a very long 
disuse of that from which it was derived. The Sicilians 
claim the glory of having first adapted their own harraonioua 
dialect to poetry. Frederic II. both encouraged their art 
and cultivated it; among the very first essays of Italian 
verse we find his productions and those of bis cliancellor 
Piero delle Vigne. Thus Italy was destined to owe the be- 
ginnings of her national literature to a foreigner and aa 
enemy. These poems are very short and few ; those as- 
cribed to St. Francis about the same time are hardly distin- 
guishable fi-om prose ; but after the middle of the thirteenlh 
century the Tuscan poets awoke to a sense of the beauties 
whidi their native language, refined from (be impurities of 
vulgar speech,' could display, and the genius of Italian liter- 
ature was rocked upon the restless waves of the Florentine 
democracy. Ricordano Malespiui, the first historian, and 
nearly the first prose writer in Italian, left memorials of the 
republic down to the year 1281, which was that of bis 
death, and it was continued by Giacchetto Malespini to 1286. 
These are little inferior in purity of style to the hest Tuscan 
auihors ; for it is the singular fate of that language io have 
spared itself all intermediate stages of refinement, and, start- 
ing the last in the race, to have arrived almost instantaneous- 
ly at the goal. There is an interval of not much more than 
half a century between the short fragment of CiuUo d'Alca- 
mo, mentioned above, and the poems of Guido Guinizzelli, 
Guitone d'Arezzo, and Guido Cavalcante, which, in their 
diction and turn of thought, are sometimes not unworthy of 
Petrarch.^ 
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But at the beginning of the next age arose a much greater 
genius, the true father of Italian poetry, and the 
first name in the literature of (he middle ages. **' 
This was Dante, or Durante Alighieii, born in 12S5, of a 
respectable family at Florence. Attached to the Guelf 
party, which had then obtained a final ascendency over its 
rival, he might justly promise himself the naturaJ reward of 
talents under a free government, public trust and the esteem 
of his compatriots. But the Guelfs unhappily were split 
into two factions, the Bianchi and the Neri, with the former 
of whom, and, as it proved, the unsuccessful side, Dante was 
connected. In 1300 he filled the ofSce of one of the Priori, 
or chief magistrates at Florence ; and having manifested in 
this, as was alleged, some partiality towards the Bianchi, a 
sentence of proscription passed against him about two years 
afterwards, when it became the turn of the opposite fection 
to triumph. Banished from his country, and baffled in sev- 
eral efforts of his friends to restore their fortunes, he had no 
resource but at (he courts of the Scalas at Verona, and other 
Italian princes, attaching himself in adversity to the Imperial 
interests, and tasting, in his own language, the bitterness of 
another's bread.' In this state of exile he finished, if he did 
not commence, his great poem, the Divine Comedy ; a rep- 
resentation of the three kingdoms of futurity, Hell, Purga- 
tory, and Paradise, divided into one hundred cantos, and 
containing about 14,000 lines. He died at Ravenna in 1321. 

Dante is among the very few who have created the na- 
tional poetry of their country. For notwithstanding the pol- 
ished elegance of some earlier Italian verse, it had been 
confined to amorous sentiment ; and it was yet to be seen 
tliat the. language could sustain, for a greater length than any 
existing poem except the Iliad, the varied style of narration, 
reasoning, and ornament Of all writers he is the most un- 
questionably orig^naL Virgil was indeed his inspiring genius, 
as he declares himself, and as may sometimes be perceived in 
his diction; but his tone is sopeculiai'Euid charaeterislic, that 

chose que sous sommea -en IPrance; frADcelse cort panai le monde, et esC la 
rautre pcirr chose qjit la patlewe en est plus dvlitable a lire et a oir que nulla 
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few readers would be willing at fii-st to acknowledge any re- 
eemblance. He possessed, in an extraordinary degree, a. 
command of language, the abuse of wLich led to his obscurity 
and licentious innovations. No poet ever excelled him in 
conciseness, and in the rare talent of flnisbing his pictures by 
a few bold touches ; the merit of Pindar in his better hours. 
How prolix would the stories of Francesca or of Ifgolino 
have become in the hands of Ariosto, or of Tasso, or of Ovid, 
or of Spenser ! This excellence indeed is most strilting in 
the first part of his poem. Having formed his plan so as to 
give an equal length (o the tliree regions of his spiritual 
world, he found himself unable to vary the images of hope 
or beatitude, and the Paradise is a continual accumulation of 
descriptions, separately beautiful, but uniform and tedious. 
Though images derived from hght and music are the most 
pleasing, and can be borne longer in poetry than any others, 
their sweetness palls upon the sense by frequent repelilion, 
and we require the intermixture of sharper flavors. Yet 
there are detached passages of great excellence in this third 
part of Dante's poem ; and even in the long theological dis- 
cussions which occupy the greater proportion of its thirty- 
three cantos, it is impossible not to admire the enunciation 
of abstract positions with remarkable energy, conciseness, and 
sometimes perspicuity. The first twelve cantos of the Pur- 
gatory are an almost continual flow of soft and brilliant 
poetij. The last seven are also very splendid ; but there is 
some heaviness in the intermediate parts. Fame has justly 
given the preference to the Inferno, which displays tlirough- 
oat a more vigorous and masterly conception ; but the mind 
of Dante cannot be thoroughly appreciated wilhout a perusal 
of his entire poem. 

The most forced and unnatural turns, the most barbaroua 
licenses of idiom, are found in this poet, whose power of ex- 
pression is at other times so peculiarly happy. His style is 
indeed generally free from those conceits of thought which 
discredited the other poets of his country ; but no sense is too 
remote for a word which he finds convenient for his measure 
or his rhyme. It seems indeed as if he never altered a Hne 
on account of the necessity of rhyme, but forced another, or 
perhaps a third, into company with it. For many of his 
faults no suificient excuse can be made. But it is candid to 
remember, that Dante, writing almost in the infancy of a 
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language, which he conlributecl to create, was not to antid- 
paie that words which he borrowed from the Latio, aiid from 
the proviodal dialects, would by accident, or through the ti- 
midity of later wiiters, lose their place in the classical idiom 
of Italy. If Petrarch, Bembo, and a few more, had not 
aimed rather at purify than copiousness, the plirases which 
now appear barbarous, and are at least obsolete, might have 
been fixed by use in poetical language. 

The great characteristic excellence of Dante is elevation 
of sentiment, to which hia compressed diction and the em- 
phatic cadences of his messure admirably correspond. We 
read him, not as an amusing poet, but as a master of moral 
wisdom, with reverence and awe. Fresh from the deep and 
serious, though somewhat barren studies of philosophy, and 
schooled in the severer disdpline of experience, he has made 
of his poem a mirror of his mind and life, the register of hia 
solicitudes and sorrows, and of the speculations in which he 
sought to escape their reeolleclion. The banished magistrate 
of Florence, the disciple of Brunetto Latini, the statesman 
accustomed to trace tiie varying fluctuations of Italian fac- 
tion, is forever before our eyes. For this reason, even the 
prodigal display of erudition, which in an epic poem would 
be entirely mbplaced, increases the respect we feel for the 
poet, though it does not tend to the reader's gratification. 
Except Milton, he is much the most learned of all the great 
poets, and, relatively to his age, far more learned than Mil- 
ton. In one BO highly endowed by nature, and so consum- 
mate by instruction, we may well sympathize with a resent- 
ment which exile and poverty rendered perpetually fresh. 
The heart of Dante was naturally sensible, and even tender; 
his poetry is full of simple comparisons from rural life ; and 
the sincerity of his early passion for Beatrice pierces through 
the veil of all^ry which surrounds her. But the memory 
of his injuries pursues him into the immensity of eternal 
light ; and, in the company of saints and angels, his unfor- 
giving spirit darkens at the name of Florence.' 

This great poem was received in Italy with that enthu- 
siastic ^miration which attaches itself to works of genius 
only in ages too rude to listen to the envy of competitors, or 
the fastidiousness of critics. Almost every library in that 
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coontry confains manuscript copies of the Divine Comedy, 
and an account of those who have abridged or commented 
upon it would swell to a volume. It was thrice printed in 
the year 1472, and at least nine limes within the Meeuth 
century. The city of Florence in 1373, wiih a magnanimity 
which almost redeems her original injustice, appointed a pub- 
lie professor to read lectures upon Dante; and it was hardly 
less honorable to the poet's memory that the first person se- 
lected for this office was Boccaccio. The universities of Pisa 
and Piacenza imitated this example ; but it ia probable that 
Dante's abstruse philosophy was often more regarded in their 
chairs than his higher excellences.' Italy indeed, and all 
Europe, had reason to be proud of such a master. Since 
Claudian, there had been seen for nine hundred years no 
considerable body of poetry, eseept the Spanish poem of the 
Cid, of which no one had heard beyond the peninsula, that 
could be said to pass mediocrity; and we must go much 
fiirther back than Claudian to find any one capable of being 
compared with Dante. His appearance made an epoch in 
the intellectual history of modem nations, and banished the 
discouraging suspicion which long ages of lethargy tended to 
excite, that nature had exhausted her fertility in the great 
poets of Greece and Rome. It was as if, at some of the an- 
cient games, a stranger had appeared upon the plain, and 
thrown his quoit among the marks of former casta which tra- 
dition had ascribed to the demigods. But the admiration of 
Dante, though it gave a general impulse to the human mind, 
did not produce imitators. I am miaware at least of any 
writer, in whatever language, who can. be said to have fol- 
lowed the steps of Dante ; I mean not so much in his sub- 
ject as in the character of his genius and style. His orbit is 
stiU all his own, and the traclc of his wheels can never be 
confounded with that of a rival,^ 

In the same year that Dante was expelled from Florence, 

Petrarch * uofary, by name Petracco, was involved in a 

similar banishment. Retired to Arezzo, he there 

became the father of Francis Petrarch. Thb great man 
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shared o£ course, during his early jears, in tlie adverse for- 
tune of his family, which he waa invincibly reluctant to re- 
store, according to his fatlier'a wish, by the profession of Ju- 
rispiudence. The strong bias of nature detennined him to 
poUte letters and poetry. These are seldom the fountains of 
wealth; yet they would perhaps have beea such to Petiurch, 
if his temper could have borae the sacrifice of hberty for 
any worldly acquisitions. At the city of Avignon, whei-e his 
parents had lattei'ly resided, his graceful appearance and tbe 
I'eputaiJott of his talents attracted one of the Colonna family, 
then bishop of Lombea in Gtascony. In him, and in other 
members of that great house, never so illustrious as in the 
fourteenth century, he experienced the union of patronage 
and friendship. This, however, was not confined to the Co- 
lonnas. Unlike Dante, no poet was ever so liberally and 
sincerely encouraged by the great; nor did any perhaps ever 
carry to that perUotis intercourse a spirit more irritably inde- 
pendent^ or more free from interested adulation. He praised 
his friends lavishly because he loved them ai'dently ; but his 
temper was easily susceptible of offence, and there must have 
been much to tolerate in that restlessness and jealousy of 
reputation which is perhaps the inevitable failing of a poet.' 
But everything was forgiven to a man who was the ac- 
knowledged boast of his age and country. Clement VI. con- 
ferred one or two siiiecui-e benefices upon Petrarch, and 
would probably have raised him to a bishopric if he had 
chosen to adopt the ecclesiastical profession. But he never 
toot orders, the cleiical tonsure being a sufftcient qualification 
for holding canonries. The same pope even afforded him the 
post of apostolical secretary, and this was repeated by Inno- 
cent VI. I know not whether we should ascribe to mag- 
nanimity or to a politic motive the behavior of Clement VL 
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towards Petrarch, who had pursued a course aa Texatious as 
possible to the Holy See. For not only he made the resi- 
dence of the supreme pontiffs at Avigaon, and the vices of 
their court, the topic of invectives, too well founded lo be 
despised, but he had ostentatiously put himself forward as the 
supporter of Nicola di Eienzl in a project which couid evi- 
dently have no other aim than to wrest the city of Rome 
from the temporal sovereignty of its bishop. Nor was the 
friendship and society of Petrarch less courted by the most 
respectable Italian princes ; by Kobert king of Naples, by 
the Visconti, the Correggi of Parma, the famous doge of 
Venice, Andrew Dandolo, and the Carrara fomily of Padua, 
under whose protection he spent the latter years of his life. 
Stories are related of the respect shown to him by men in 
humbler stations which are perhaps still more satisfactory.^ 
But the most conspicuous testimony of public esteem was 
bestowed by the city of Rome, in his solemn coronation as 
laureate poet in the Capitol. This cei'emony took place in 
1341 ; and it is remarkable that Petrarch had at that time 
composed no works which could, in our estimation, give him 
pretensions lo so singular an honor. 

The moral character of Petrarch was formed of disposi- 
tions peculiarly calculated for a poet. An enthusiast in the 
emotions of love and friendship, of glory, of patriotism, of 
religion, he gave the rein to all their impulses ; and there is 
not perhaps a page in his Italian writing which does not bear 
the trace of one or other of these affections. By far the most 
predominant, and that which has given the greatest celebrity 
to his name, is his passion for Laura. Twenty yeara of un- 
requited and almost unaspii'ing love were lightened by song; 
and the attachment, which, having long survived (he beauty 
of its object,' seems to have at one time nearly passed from 
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the heart lo the fancy, was changed to an intenser feeling, 
and to a sort of celestial adoration, by her death. Laura, be- 
fore the time of Petrarch's first accidental meeting with her, 
was united in marriage with another ; a fact which, besides 
some more particular evidence, appears to me deducible from 
the whole tenor of his poetry.^ Such a passion is undoubt- 
edly not capable of a moral defence ; nor would I seek its 
palliation so much ia the prevalent manners of his age, by 
which however the conduct of even good men is generally 
not a little influenced, as in the infirmity of Petrarch's char- 
acter, which induced him both to obey and fo justify the emo- 
tions of his heart. The lady too, whose virtue and prudence 
■we are not to question, seems to have tempered the light and 
shadow of her countenance so as to preserve her admirer 
from despmr, and consequently to prolong his sufferings and 
servitude. 

The general excellences of Petrarch are his command over 
the music of his native language, his correctness of style, 
Bcaxcely two or three words that he has used having been 
rejected by later wiiters, his exquisite elegance of diction, 
improved by the perpetual study of Virgil ; but, far above 
all, that tone of pure and melancholy sentiment which has 
something in it unearthly, and forms a strong contrast to the 
amatory poems of antiquity. Most of these are either licen- 
tious or uninteresting ; and those of Catullus, a man endowed 
by nature with deep and serious sensibility, and a poet, in my 
opinion, of greater and more varied genius than Petrarch, 
are contaminated above all the rest with the most degrading 
grossness. Of this there is not a single instance in the poet 
of Vauclu'se mi his strains, diffused and admired as they 
ha b m have conferred a benefit that wificism cannot 
es ma e, m g ng elevation and refinement to the ima^na- 
h The great defect of Petrarch was hia 
wai tr original conception, which prevented him 

h ff the affected and overstrained manner of 

h P roubadours, and of the earlier Italian poets. 

Among his poems the Triumphs are perhaps superior to the 

Odes, as the latter are to the Sonnets ; and of the latter. 



Hosted =vGoogIe 



426 ENGLISH LANGUAGE. Chap. IX. Pabt II. 

those written subsequently to the death of Laura are in gen- 
eral the be.st. But that consliwned and laborious measure 
cannot equal the graceful flow of the canzone, or the vigor- 
ous compression of the terza rima. The Triumphs have also 
a claim to superiority, as the only poeticaJ composition of 
Petrarch that extends to any considerable length. They are 
in some degree perhaps an imifation of the dramatic Myste- 
ries, and form at least the earliest spedmens of a kind of 
poetry not uncommon in later times, wherein real and al- 
legorical personages are intermingled in a mask or scenic 
repreaen tation.^ 

None of the principal modern languages was so late in its 
Bogiiait laa- formation, or in its application to the purposes of 
eoAB"- Uterature, as the English. This arose, as is well 

known, out of the Saxon branch of (he Great Teutonic stodc 
spoken in England till after the Conquest. Froai tliis mother 
dialect our English diifers less in respect of etymology, than 
of syntax, idiom, and flection. In so gradual a transition as 
probably took place, and one so sparingly marked by any 
existing evidence, we cannot well assign a definite origin to 
our present language. The question of identity is almost 
as perplexing in languages as in individuals. But, in the 
reign of Henry II., a version of Waee's poem of Brut, by 
one Layamon, a priest of Ernly-upon-Severn, exhibits as it 
were the chrysalis of the English language, in a very corrupt 
modification of the Anglo-Saxon.^ Very soon a&rwards the 
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new formafion was better developed ; and some metrioal 
pieces, refen-ed by ci-itics to the eariter part of the tliirteenth 
century, differ but little from our legitimate grammar.* About 
the beginning of Edward L'a reign, Eobeit, a monk of Glou- 
cester, composed a metiical chronicle from the histoiy of 
Greoffrey of Monmoutli, which he continued to his own time. 
This work, with a similar chronicle of Robert Manning, a 
monk of Brunne (Bourne) in Lincolnshire, nearly thirty 
years later, stand at the head of our English poetiy. The 
romance of Sir Tmtrem, ascribed to Thomas of Ereeldoune, 
Burnamed the Khymer, a Scottish minstrel, has recently laid 
claim to somewhat higher antiquity.^ In ihe fourteenth cen- 
tury a great number of metrical romances were translated 
from the French. It requires no small portion of indulgence 
to speak favorably of any of these eai'ly English productions. 
A poetical line may no doubt occasionally be found; but io 
general the narration is as heavy and prolix as the versifica- 
tion is unmusical.* The first English writer who can be read 
with approbation is William Langland, the author of Piers 
Plowman's vision, a severe satire upon the clergy. Though 
his measure is more uncouth than that of his predecessors, 
there is real energy in his conceptions, which he caught not 
fr;om the chimeras of knight-errantry, but the actual manners 
and opinions of his time. 

The very slow progress of the English language, as an 
instrument of litei'ature, is chiefly to be ascribed (^um of its 
to the effects of the Norman conquest, in degrad- eIq™ prog, 
ing the native inhabitants and transferring all "*''■ 
power and riches to foreigners. The barons, without per- 

.L_ _i _. .... . .... ".^pQ j^p_ OQce the progreHS made in tno ffiotLlrie^T 

n, aa ^1 ta dHpartlug tpom the anclout a-ad purer 



ladluegHFdDfJDBectJODsaiKtgenden gmniDBtiat] tbrms, aa ibund Is 

le muDDllDe forma gtna to n«ut«r BBipn manasoripta." Preface, p. iiLViii.] 

IS Inthepluisl— thene^enof the 1 Walton's HIator; of Eogllah Poetry, 



of BdjecstlTea and L._ 

proaoans, and eDnraslaa between the ■ Tlila conjecture of Sooti has oothsea 

definite and iodefiDlGe deolensioua — tb^ foFonhlf received b; later ci^tles. 

introdoatloa of the prepoeitloii Jo before <WutoD printed c»pii>nB«ttrBcl« from 

IntliilCiTee, Knd occBslonBl use of neak IDiile of these, aitBOD gaTe severtil of 

pretarltas of verba uidpuiiijlples toatead theoi entire to ths press. And SEr.SLUa 

n-ftir win the plnralB of Twba — together render them pulatahle, by ioKtmingUiig 

goiernmeut of prepoalHone — all thesa ratlier abote its nsnal oiediDcritj, with 
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haps one exception, and a lai^e proportion of the gentry, 
were of French descent, and preserved among themselves 
Ihe speech of their fathers. This continued much longer 
than we should naturally have expected ; even after the loss 
of Normandy had snapped the thread of French connections, 
and they began to pride themselves in Ihe name of English- 
men, and in the inheritance of traditionary English privileges. 
Robert of Gloucester has a remarkable passage, whieh proves 
tliat in his time, somewhere about 1290, the superior ranks 
continued to use the French language.* Ralph Higden, about 
the early part of Edwai-d III.'b reign, though his expressions 
do not go the same length, asserts, tbat " gentlemen's children 
are taught to speak French Jrom the time they are rocked in 
their ci'adle ; and uplandish (country) or interior men will 
liken themselves to gentlemen, and leai-n with gi-eat business 
for to speak French, for to be the more told of." Notwith- 
Btanding, however, this predominance of French among the 
higher class, I do not think that some modem critics are war- 
ranted in coaclading that they were in general ignorant of 
the English tongue. Men KvJng upon their estates among 
their tenantry, whom tliey welcomed in their halls, and whose 
aasislance they were perpetually needing in war and civil 
frays, would hardly have permitted such a barrier to obstruct 
their intercourse. For we cannot, at the utmost, presume 
that French was so well known to the English commonalty 
in die thirteenth centuiy as English is at present to the same 
class in Wales and the Scottish Highlands. It may be 
remarked also, that the institution of trial by juiy must have 
rendered a knowledge of English almost indispensable to 
those who administered justice. There is a proclamation of 
Edward I. in Rymer, where he endeavors to excite his sub- 
jects agfunst the king of France by imputing to him the 
intention of conquering the country and abolishing the Eng- 
lish language (linguara delere Anglicanam), and this is fre- 
quently repeated in the proclamations of Edward Jll? In 
bis time, or perhaps a httle before, the native language had 
become more familiar than French in common use, even with 

I The eildenres of this gtiueral em- Csuterbuir Talcs ; nnd by Biteon, in ths 

K conTOiastlon ana writing are collated p"lO. " "^ "™ m n e , 

by Tyrwhilt, iu » disBertatlon on the a Rymut, t. y. p. iOO; t. li. p. 642, eC 

undent Bneltsh langu^c, preaxed to the allbt. 
faosth TOlomeofbiseditioaof CMucer'a 
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the court and nobility. Hence the numerous translations of 
metrical romances, which are chiefly referred to his reign. 
An important change was eSected in 1362 by a statute, wliich 
enacts that all pleas in courts of justice shall be pleiided, 
debated, and judged in EngUsh, But Latin was by this act 
to be employed in di-awing the record ; for there seems to 
have still continued a sort of pi-ejudice against the use of 
English as a written language. The earliest English instru- 
ment known t» exist is s^d to bear the date of 1343/ And 
there are but few entries in our own tongue upon the rolls of 
parliament before the reign of Henry VI-, after whose acces- 
Bion its use becomes very common.* Sir John Mandeville, 
about 1356, may pass for the father of English prose, no 
original work being so ancient as his Travels. But the 
translation of the Bible and other writings by Wiclilfe, 
nearly thirty years afterwards, taught us the copiousness 
and energy of which our native dialect was capable ; and 
it was employed in the fifteenth century by two writers 
of distinguished merit. Bishop Pecock and Sir John For 
teseue. 

But the principal ornament of our English literature was 
Geoffrey Chaacei, who, ^ith Dante and Petrarch, ctancer 
fills up the triumvirate of great poets in the middle 
ages. Chancer was bom in 1828, and his life extended 
to the la=t year of the fourteenth century. That rude and 
ignoi-ant generation was not likely to feel the admiration of 
native genius as warmly as the compatriots of Petrarch ; but 
he enjoyed the favor of Edward III., and still more conspic- 
uously of John duke of Lancaster; his fortunes were far 
more prosperous than have usually been the lot of poets ; 
and a, reputation waa established beyond competilion in 'hia 
lifetime, trom which no succeeding generation has withheld 
its sanction. I cannot, in my own taste, go completely along 
with ihe eulogies that some have bestowed upon Chaucer, 
who seems to me to have wanted grandeur, where he is origi- 
nal, both in conception and in language. But in vivacity of 
imagination and ease of expression, he is above all poets 
flf the middle time, and comparable perhaps to the greatest 
of those who have followed. He invented, or rather intro- 
dijced from France, and employed with facility the regular 



Hosted =vGoogIe 



430 EEVIVAL OF Chap. IX. Paet IL 

iambic couplet 5 and though it was not to be expected that 
he should perceive the capacities latent in that measure, 
his versification, to which he accommodated a very licen- 
tious and arbitrary pronunciation, ia uniform and liarmoni- 
oue.^ It is chiefly, indeed, as a comic poet, and a minut« 
observer of manners and drcumstances, tliat Chaucer excels. 
In serious and moral poetry he is ii«quently languid and 
diffuse ; but he springs like Antteus from the earth, when his 
subject changes to coarse satire, or merry narrative. Among 
his more elevated compositions, the Kaight'a Tale is abun- 
dantly sufficient to immortaUze Chaucer, since it would be 
difficult to find anywhere a story better conducted, or told 
with more animation and strength of fancy. The second 
place may be given to his Troilus and Creseide, a beautiful 
and interesting poem, though enfeebled by expansion. But 
perhaps the most eminent, or at any rate the most character- 
istic testimony to Lis genius will be found in the prologue to 
his Canterbury Tales ; a work entirely and exclusively his 
own, which can seldom be said of his poetry, and the vivid 
delineations of which perhaps very few writers but Shak- 
speare could have equa!lp4. As the first ori^nal English 
poet, if we except Langland, as the inventor of our most 
approved measure, as an improver, though with too much 
innovation, of our language, and as a faithful witness to the 
manners of his age, Chaucer would deserve our reverence, 
if he had not also intrinsic claims for excellences, which do 
not depend upon any collateral considerations. 

The last circumstance which I shall mention, as having 
BeriTBi of contributed to restore society from the intellectual 
Biu^eiit degradation into which it had fallen during the 

■ dark ages, is the revival of classical learning. 

The Latin language indeed, in which all legal instruments 
were drawn up, and of which aU ecclesiastics availed them- 
selves in their epistolary intercourse, as well as in their more 
solemn proceedings, had never ceased to be femiltar. Though 
many solecisms and barbarous words occur in the writings 
of what were called learned men, they possessed a fluency of 
expression in Latin which does not often occur at present. 

1 Sea ■^rwhltt's essaj' on tbe tanguBse Nott, who niilnbiinE the Tcraiflcitioa of 

TOlnmo of his edilion of the CunWrhuir acMntuiU ana not sjllablo regulajllj. I 
Tales. The opinion of this eminent aOhere, honerec, tfl T^nhUt'e doctrine, 
uitio Juu latel; been oonliorerled br Ur 



Ho,t.a=,GoOglc 



State of Society. ANCIEST LEAEKISG. 431 

Daring the dark ages, however, properly so calM, or lie 
period from die sixth to the eleventh century, we chiefly 
meet with quotations from the Vulgate or from theolo^cal 
writers. Nevertheless, quotations from the Latin poets are 
hardly to he called unusual, Vir^l, Ovid, Statius, and Hor- 
ace, are brought forward by those who aspired to some lit- 
erary reputation, especially daring the better periods of that 
long twilight, the reigns of Charlemagne and his son in 
France, part of the tenth century in Germany, and the elev- 
enth in both. The prose writers of Rome are not so familiar, 
but in quotations we are apt to find the poets preferred; and 
it is certain that a few could be named who were not igno- 
rant of Cicero, Sallust, and Livy. A considerable change 
took place in the course of the twelfth century. ,„ tus 
The pohte literature, as well as the abstruser aei- ^eitth eta- 
ence of antiquity, became the subject of cultivation. "^' 
Several writers of that age, in different parts of Etmjpe, are 
distinguished more or less for elegance, though not absolute 
purity of Latin style ; and for their acquaintance with those 
ancients, who are its principal models. Such were John of 
Salisbury, the acute and learned author of the Polycraticon, 
William of Maimibury, Giraldus Cambrenais, Roger Hove- 
den, in England ; and in foreign countries, Ofho of Frisingen, 
Saxo Grammaticus, and the best perhaps of all I have named 
as to style, Falcandus, the historian of Sicily. In these 
we meet with frequent quotations from Livy, Cicero, Pliny, 
and other considerable writers of antiquity. The poeta were 
now admired and even imitated. All metrical Latin before 
the latter part of the twelfth century, so far as I have seen, 
is of little value ; but at this time, and early in the succeed- 
ing age, there appeared several versifiers who aspired to the 
renown of following the steps of Virgil and Statius in epic 
poetry. Joseph Iscanus, an Englishman, seems to have 
been the earliest of these ; his poem on the Trojan war con- 
taining an address to Henry II. He wrote another, entitled 
Antiocheis, on the third crusade, most of which has perished. 
The wars of Frederic Barbarossa were celebrated by Gun- 
ther in his Ligurinus ; and not long aftei'wards, Guillelmus 
Brito wrote the Philippis, in honor of Philip Augustus, and 
Walter de Chatillon the Alexandreis, taken from the popular 
romance of Alexander. None of these poems, I believe, 
have much intrinsic merit j but their esiatence is a proof of 
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taste that could relish, though not of genius that could emu- 
late antiquity.* 

In the thirteenth eeatury there seems to have been some 
decline of classical literature, in consequeuce probably of the 
scholastic philosophy, which was then in its greatest vigor; 
at least we do not find so many good writers as in the pre- 
mnoh more Ceding age. But about the middle of the four- 
ibe four- teenth, or perhaps a little sooner, an ardent zeal 
™° for the restoration of ancient learning began to 

dispiay itself. The copying of books, for some ages slowly 
and sparingly performed in monasteries, had already become 
a branch of trade ; ^ and their price was coaseqdently re- 
duced. Tiraboschi denies tliat the invention of making pa- 
invenUon P^*" f''*"'^ linen rags is older than the middle of 
of ijoen that century ; and although doubts may be justly 
'"'*'"■ entertained as to the accuracy of this position, yet 

the confidence with which so emiaent a scholar advances it 
is at least a proof that paper manuscripts of an earlier date 
are very rare.' Princes became far more atlenfive to litera- 
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ture when it was no longer confined fo metaphysical Ideolo- 
gy and canon law. I have already mentioned the transla- 
rioDs from classical authors, made by command of John and 
Charles V. of France.' These French translations diffused 
some acquaintance with ancient history and learning among 
our own countrymen. The public libraries as- 
sumed a more respectable appearance. Louis IX. 
had formed one at Paiisj in which it does not appear that any 
work of elegant literature was found,^ At the beginning of 
the fourteentli centuiy, only four classical manuscripts exist- 
ed in this collection ; of Cicero, Ovid, Lucan, and Boethius.* 
The academical library of Oxford, in 1300, consisted of a 
few tracts kept in chests under St. Mary's church. That of 
Glastonbury Abbey, in 12iO, eontJuned four hundred vol- 
umes, among which were Livy, Sallust, Lucan, Vii^il, Clau- 
dian, and other ancient writers.* But no other, probably, of 
that age was so numerous or so valuable. Richard of Bury, 
chancellor of England, and Edward III., spared no expense 
in collecting a library, the first perhaps that any private man 
bad formed. But the scarcity of valuable books was still so 
great, that he gave the abbot of St. Albans fifty pounds 
weight of silver for between thirty and forty volumes.* 

fc« tlie year ia». t.l. p. 617,521. Masr- and Platlo Oioja. But tbe mBtori>] 
man, mil knom u i writ«r npoa tHe point, that papBr was 'ctj llltls known 
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I the royal library at Paris to nine hun- 
dred volumes, which the duke of Bedford purchased and 
transported to London.^ His brother Humphrey duke of 
Gloucester presented the uniyersity of Oxford with six hun- 
dred books, which seem to have been of extraordinary value, 
one hundred and twenty of them having been estimated at 
one thousand pounds. This indeed was in 1440, at which 
time such a library would not have been thought remarkably 
numerous beyond the Alps," but Englaud had made compar- 
atively little progress in learning, Germany, however, was 
probably still less advanced. Louis, Elector Palatine, be- 
queathed in 1421 his library to the university of Heidelberg, 
consisting of one hundred and My-two volumes. Eighty- 
nine of these related to theology, twelve to canon and civil 
law, forty-five to medicine, and six to philosophy.' 

Those who first undei-took to lay open the stores of an- 
Transcrip- ^^^^ learning found incredible difiiculties from the 
Hon of mann- scarcity of manuscripts. So gross and supine was 

''*'' the ignorance of the monks, within whose walls 

these treasures were concealed, that it was impossible to 
ascertain, except by indefatigable researches, the extent of 
what had been saved out of the great shipwreck of antiquity. 
To this inquiry Petrarch devoted continual attention. He 
spared no means to preserve the remains of authors, who 
were perishing fi-om neglect and time. This danger was 
by no means past in the foui-teenth century. A treatise of 
(Scero upon Glory, which had been in his possession, was 
afterwards irretrievably lost> He declares that he had seen 
in his youth the works of Varro ; but all his endeavors to re- 
cover these and the second Decad of Livy were fruitless. 
He found, however, Quintilian, in 1350, of which thei-e was 
no copy in Italy.* Boccaccio, and a man of less general 

nnOBl cha.Ta«teilRtk4' By the accoDDb hajclly published nnythiag of hia own ; 
bookfl of this rich monaar^ry, abont the but earned rt well mei^ttid reputation ly 

lhreS°lM0Ss only appear to hwe Kn raEoscSl, "t. ti. p. 114 ; Shepherd^B Poc- 

Lombard, whloh coat thirty shillings, aa eight hnndrea mIuoim. IMd. p.si 

ent. WbibkeF's Bisi. of Ciaveu, p. 330. ^ St>hQiidt, Hist, des Altesinda. t, t. 
1 Ibid.; Vlllawt, t li. p. 117. p. B20. 

' Nlceolo Klc™il, a prirate etholai, < He bad lent it to a neearmanof 

toratlon of ooi^Qb leamLne, bequea^ed was never recovered. De Sade^ t. 1. p. 
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fame, Colluccio Salutato, were d 
orable task. The diligence of these scholars i 
fined fo searching for manwsci'ipte. Transcribed by slovenly 
monks, or by ignorant persona who made copies for sale, 
they required the continual emendation of accurate critics.* 
Though much certainly was left for the more enlightened sa- 
gacity of later times, we owe the first intelligible test of the 
Latin classics to Petrarch, Poggio, and their contemporary 
laborers in this vineyard for a hundred years before the in- 
vention of printing. 

What Petrarch began in the fourteenth century was car- 
ried on by a new generation with unahatiug indus- inausirj or 
try. The whole lives of Italian scholars in the tiie flft«ntii 
fifteenth century were devoted to the recovery of ™" "''' 
manuscripts and the revival of philology. For this they sac- 
rificed their native language, which had aiade such surpris- 
ing shoots in the pi'eceding age, and were content to trace, 
in humble reverence, the footsteps of antiquity. For this too 
they lost the hope of permanent glory, which can never re- 
main with imitators, or such as trim the lamp of ancient sep- 
ulchres. No writer perhaps of the fifteenth century, except 
Politian, can aspire at present even to the second class, in a 
just marshalling of literary reputation. But we owe them 
our respect and gratitude for their taste and diligence. The 
discovery of an unknown manuscript, says Tiraboschi, was 
regarded almost as the conquest of a kingdom. The clasd- 
cal writers, he adds, were chiefly either found in Italy, or at 
least by Italians ; they were firat amended and fii-st printed 
in Italy, and in Italy they were first collected in public libra- 
ries.' This is subject to some exception, when fairly consid- 
ered ; several ancient authors were never lost, and therefore 
cannot he said to have been discovered ; and we know that 
Italy did not always anticipate other countries in classical 
printing. But her superior merit is incontestable. Poggio 
Eracciolini, who stands perhaps at the head of the 
restorers of learning, in the earlier part of the "' 
fifteenth century, discovered in the monastery of St. Gall, 
among dirt and rubbish in a dungeon scarcely fit for con- 
demned criminals, as he describes it, an entire copy of Quin- 
tiJian, and part of Valerius Flaccua. This was ia 1414; and 
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soon afterwards, he rescued the poem of SUius Itahcus, and 
twelve comedies of Plautus, in addition to eight that were 
previously known ; besides Lucretius, Columella, Tertullian, 
Ammiimus Mareellinus, and other writers of inferior note ' 
A bishop of Lodi brought to light the rhetorical treatises of 
Cicero. Not that we must suppose these books to have been 
universally unknown before; Quintilian, at least, is quoted by 
English writers much earlier. But so little intercourse pre- 
vailed among diiferent countries, and the monks had so little 
acquaintance with the riches of their conventual libraries, 
that an author might pass for lost in Italy, who was familiar 
to a few learned men in other parts of Europe. To the 
name of Po^io we may add a number of others, distin- 
guished ux this memorable resurrection of ancient literature, 
and united, not always ijideed by friendship, for their bitier 
animosities disgrace their profession, but by a sort of com- 
mon sympathy in the cause of learning ; Filelfo, Laurentius 
Valla, Niecolo Niccoli, Ambrogio Traversari, more common- 
ly called II Camaldolense, and Leonardo Aretino. 

From the subversion of the "Western Empire, or at least 
from the time when Rome ceased to pay obedience 
^J^ aa- *o tte exarchs of Ravenna, the Greek language 
knoBQin and Utei'ature had been almost entirely forgotten 
' ^ ' within the pale of the Latin church. A very few 
exceptions might be found, especially in the earlier period of 
tJie middle ages, while the eastern emperors retained their 
dominion over part of Italy.^ Thus Charlemt^ne is said to 
have established a school for Greek at Osnaburg.* John 
Scofus seems to have been well acqu^nted with the language. 
And Greek characters may occasionally, though very sel- 
dom, be found in the writings of learned men ; such as Lan- 
franc or "Wilham of Malmsbury.* It is said that Roger 

1 TlnAoschl, t. ri. p. 104 ; end Shep- clwrter of B4S, published In MsrteDii», 

batd's Life of topfa, P- 106, HO; Ros- ThesauruB Anecdot. 1. 1, p. 71. The litis 

cw'b LoFaDEO de Atedid, p. 38. of a CreatUe ttedI t^ff£i,fV iifplcuov. 

« Sohmidb, Hist. 4eB AllemmJs, t. 11. .„i,l,i. worJ ilmri.A^ m-niir Id William 

p. 87*: Ti™Wlil,t.iil. p.m,el»libi. ^ Vimshurv and me ot twoothsrsin 

ft" their knaXto of oLk Hi " " '^'^'^ f^^' '== ^'i'"" .'" " "^^^ 
EccLe? c B aod 24 But the former of ** Toarisay about 1105. Hist,^ Lltt. de 
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Bacon understood Greek ; and that his eminent contemporary, 
Kobert Grostete, BisLop of Lincoln, liad a sufficient intimacy 
with it to trandate a part of Suidas. Since Greek waa 
spoken with considerable pitrity by the noble and well edu- 
cated natives of Constantinople, we may wonder that, even 
as a living language, it wa.s not better known by the western 
nations, and especially in so neighboring a nation as Italy. 
Yet here the ignorance was perhaps even more complete 
than in France or England. Li some parts indeed of Cala- 
bria, which had been subject lo the eastern empire till near 
the year 1100, the litui^ was still performed in Greek ; and 
a considerable acquaintance with the language was of course 
preserved. But for the scholars of Italy, Boccaccio posi- 
tively asserts, that no one understood so much as the Greek 
characters.' Nor is there probably a single line quoted from 
any poet in that language from the sixth to the fourteenth 
century. 

The first to lead the way in restoring Grecian learning In 
Europe were the same men who had revived the 
kindred muses of Latium, Petrarch, and Boccac- «>^n^^ 
cio. Barlaam, a Calabrian by birth, during an fl>ur(*enui 
embassy from the court of Constantinople in 1335, **" '^' 
waa persuaded to become the preceptor of the former, with 
whom he read the works of Plato.* Leontius Pilatus, a na- 
tive of Thessaloniea, was encourt^ed some years afterwards 

ters at Milun in the 91b ceniurj was the MrKrBpQadeot_ Latt n?" Ihus ilw 

timMBjea technicsrworas to tha'lan- profe^ "g enumerate all the persona 

lun^ more learned tban hie uelgh- toDguc Booie evidence may be feuod 
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by Boccaccio to give public iectures upon Hoiaer at Flor- 
ence.^ "Wliatever might be the share of general attention 
that he excited, he had the honor of instructing both these 
g;reat Italians in his native langU^e. Neither of them per- 
haps reached an advanced degree of proficiency ; but Uiey 
bathed their lips in Ibe fountain, and enjoyed the pride of 
being the first who paid the homage of a new posterity to the 
fatber of poetry. For some time little fruit apparently re- 
sulted from their example; but Italy had imbibed the desire 
of acquisitions in a new sphere of knowledge, which, after 
some interval, she was abundantly able to realize. A few 
years before the termination of the fourteenth century, Eman- 
uel Chrysoloras, whom the emperor John PaJteologus had 
previously sent into Italy, and even as far as England, upon 
one of those unavailing enibassies, by which the Byzantine 
court strove 1* obtain sympathy and succor from Europe, 
returned to Florence as a public teacher of Grecian litei-a- 
ture.^ His school was afterwards removed successively lo 
Pavia, Venice, and Borne ; and during nearly twenty years 
tiiat he taught in Italy, most of those eminent scholars whom 
1 have already named, and who distinguish the first half of 
that century, derived fixjin his instruction their knowledge 
of the Greek tongue. Some, not content with being the dis- 
ciples of Chrysoloras, betook themselves to the source of that 
litej-ature at Constantinople; and returned to Italy, not only 
with a more accurate insight into the Greek idiom than they 
could Lave attained at home, but with copious treasures of 
manuscripts, few, if any, of which probably existed previously 
in Italy, where none had ability lo read or value them ; so 
that the principal autiiors of Grecian antiquity may be con- 
sidered as brought to light by these inquirers, the most cele- 
brated of whom are Guaiino of Verona, Aurispa, and Filelfo. 
The second of these brought home to Venice in 1423 not 
less than two hundred and thirty-eight volumes.' 

The fall of that eastern empire, which had so long outlived 
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all other pretensiona to respect that it scarcely re- g^^^ ^j. 
fained that founded upon ite antiquity, seems to leirninsfn 
have been providetifially delayed till Italy was '^"^^' 
ripe to nourish the scattered seeds of litei'ature that would 
have perished a few ages earlier in the common catastrophe. 
From the commencement of the fifteenth century even the 
national pride of Greece could not blind her to the signs of 
approaching ruin. It was no longer possible to inspire the 
European republic, distracted by wars and restrained by 
calculating policy, with the generous fanaticism of the cru- 
sades ; and at the council of Florence, in 1439, the court and 
church of Constantinople had the mortification of sacrificing 
their long-cherished faith, without experiencing any sensible 
return of protection or secui-ity. The learned Greeks were 
perhaps the first to anticipate, and certainly not the last to 
avoid, their country's destruction. The council of Florence 
brought many of tliem into Ifaliaa connections, and held out 
at least a temporary accommodation of tlieir conflicting opin- 
ions. Though the Eoman pontilS did nothing, and probably 
could have done nothing effectual, for the empire of Constanti- 
nople, they were very I'eady to protect and reward the learn- 
ing of individuals. To Eugenics TV., to Nicholas V., to Pins 
n., and some other popes of this age, the Greek exiles were 
indebted for a patronage which they repaid by splendid ser- 
vices in the restoration of then' native literature throughout 
Italy. Beasarion, a disputant on the Greek side in the coun- 
cil of Florence, was well content to renounce the doctrine of 
single procession for a cardinal's hat — a dignity which he 
deserved for his learning, if not for his pliancy. Theodore 
Graza, George of Trebizond, and Gemistua Pletho, might 
equal Bessarion in merit, though not in honors. They all, 
however, experienced the patronage of those admirable pro- 
tectors of letters, Nicholas V., Cosmo de' Medici, or Alfonso 
king of Naples. These men emigrated before the final de- 
struction of the Greek empire ; Lascaris and Muaurus, whose 
arrival in Italy was posterior to that event, may be deemed 
perhaps still more conspicuous ; but as the study of the Greek 
language was already restored, it is unnecessary to pursue 
the subject any further, 

ITie Greeks had preserved, through the course of the mid- 
dle ages, their share of ancient learning with more fidelity and 
attentior than was shown in the west of Europe. Genius 
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indeei3, or any original excellence, could not well exist along 
■with Uieir cowardly despotism, and their contemptible theolo- 
gy, mure corrupted by frivolouB subtleties than that of the 
Latin ehurcb. The spirit of persecution, naturally alhed to 
despotism and bigotry, had nearly, during one period, extin- 
guished the lamp, or at least reduced the Greeks to a level 
with the most ignorant nations of the West. In the age of 
Justinian, who expelled the last Platonic philosophers, learn- 
ing began rapidly to decline; in that of HeracliuB, it had 
reached a much lower point of degradation ; and for two cen- 
turies, especially while the worshippers of images were perse- 
cuted with unrelenting intolerance, there is almost a blank in 
the annals of Grecian literature.' Biit about the middle of 
the ninth century it revived pretty suddenly, and with con- 
siderable success,' Though, as I have observed, we find in 
very few instances any original talent, yet it was hardly less 
important to have had compilers of such erudition as Photius, 
Suidas, Eustathius, and Tzetzes. With these certainly the 
Latins of the middle ages could not place any names ia com- 
parison. Tiiey possessed, to an extent which we cannot pre- 
cisely appreciate, many of those poets, historians, and orators 
of ancient Greece, whose loss we have long regretted and 
must continue to deem irretrievable. Great liavoc, however, 
was made in the libraries of Constantinople at its capture by 
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the Latins — an epoch from which a rapid decline is to be 
traced in the hterature of the eastern empire. Solecisms 
and barbarous terms, which sometimes occur in the old 
Byzantine writers, are said to deform tiie style of the four- 
teenth and fifteenth centuries.' The Turkish ravages and 
destruction of monasteiies ensued ; and in the cheerless inter- 
vals of immediate terror there was no longer any encourage- 
ment to presei've the monuments of an expiring language, 
and of a name that was to lose its place among nations.^ 
That ardor for the restoration of classical literature which 
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animafed Italy in the first part of the fifteenth 
nomuo" century, was by no means common to the rest of 
SdzTttiy^ Europe. Neither England, nor France, nor Ger- 
many, seemed a-.vare of the approaching change. 
"We are told that learuing, by which I believe is only meant 
the scholastic ontology, had begun to decline at Oxford from 
the time of Edward III.' And the fifteenth century, from 
whatever cause, is particularly barren of writere in the Latin 
language. The study of Greek was only introduced by 
Grocyn 'and Linacer under Henry VIL, and met wilb 
violent opposition in the university of Oxford, where the 
utdeamed party styled themselves Trojans, as a pretext for 
abusing and insulting the scholars.' Nor did any classical 
Tvork proceed from the respectable press of Caxton. Fi-ance, 
at the beginning of the fifteenth age, had several eminent 
theologians; but the reigns of Charles VII. and Louis XI. 
contributed far more to her political than her literary renown. 
A Greek professor was first appointed at Paris in 1458, 
before which time the language had not been publicly taught, 
and was little understood.' Much less had Germany thrown 
off her ancient rudeness, ^neas Sylvius, indeed, a deliberate 
flatterer, extols every circumstance in the social state of that 
country ; but Campano, the papal legate at Eatisbon in 1471, 
exclaims against the barbarism of a nation, where very few 
possessed any learning, none any elegance.^ Yet the prog- 
ress of inteflectual cultivation, at least in the two former 
countries, was uniform, though silent! libraries became more 
numerous, and hooks, after the happy invention of paper, 
though still very scarce, might be copied at less expense. 
Many colleges were founded in the English as well as foreign 
universities during ihe fourteenth and fifteenth centuries. 
Kor can I pass over institutions that have so eminently con- 
tributed to the literary reputation of this country, and that 
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etill continue to exerdse bo conspicuous an influence oyer her 
taste and knowledge, as the two great schools of graminatical 
learning, Winchester and Eton — the one founded by Wil- 
liam of Wykeham, bishop of Wincheatei-, in 1373 ; the other 
in 1432,, by King Henry the Sixth.' 

But while the learned of Italy were eagerly exploring their 
recent acquisitions of majnuscripts, deciphered iBvenUon of 
with difficulty and slowly circulated from hand P'^'=""«- . 
to hand, a few obscure Germans had gi-adually perfected the 
most important discovery recorded in the annds of manltind. 
The invention of printing, so far from being the result of 
philosophical sagacity, does not appear to have been sn^est- 
ed by any regard to (be higher branches of literature, or to 
bear any other relation than (hat of coincidence to their re- 
vival in Italy. The question why it was struck out at that 
particular time must be referred to that dispositioo of un- 
known causes which we call accident. Two or three centu- 
ries eai'lier, we cannot but acknowledge the discovery would 
have been almost equally acceptable. But the invention of 
paper seems to have naturally preceded those of engraving 
and printing. It is generally agreed dmt playing cards, 
which have been traced far back in the fourteentli century, 
gave the first notion of taking off impressions from engraved 
figures upon wood. The second stage, or rather second 
application of this art, was the representation of saints and 
other rebgioua devices, several instances of which are etill 
extant Some of these are accompanied with an entire page 
of illustrative text, cut into the same wooden block. This 
process is indeed fer removed from the invention that has 
^ven immortality to the names of Fust, Schoeffer, and Gu- 
tenburg, yet it probably led to tlie consideration of means 
whereby it might be rendered less operose and inconvenient. 
Whether movable wooden characters were ever employed in 
any entire work is very questionable — the opinion that re- 
ferred their use to Laurence Coster, of Haarlem, not hav- 
ing stood the test of more accurate investigation. They ap- 
pear, however, in the capital lettei's of some early printed 
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boafc?. But no expedient of this kind could have fulfilled 
the great purposes of thia inyenflon, until it was jieriected 
by founding metal types in a matrix oi- mould, the essential 
characteristic of printing, as distinguished from other arts 
that bear some analogy to it. 

The first book that issued from the presses of Fust and 
his associates at Mentz was an edition of the Vulgate, com- 
monly called the Mazarine Bible, a copy having been discov- 
ered in the library that owes ifs name to Cardinal Mazarin at 
Paris. This is supposed to have been printed between the 
years 1450 and 1455.^ In 1457 an edition of the Psalter 
appeared, and in this the invention was announced to the 
world in a boasting colophon, though certainly not unreason- 
ably bold." Anolfier edition of the Psalter, one of an eccle- 
siastical book, Durand's account of liturgical oifices, one of 
the Constitutions of Pope Clement V., and one of a popular 
treatise on general science, called the Catholicon, filled up 
the interval till 1462, when the second Mentz Bible proceed- 
ed from the same printera.* This, in the opinion of some, is 
the earliest hook in which cast types were employed — those 
of the Mazarine Bible having been cut with the hand. But 
this is a controverted point. In 1465 Fust and SchoafFer 
published an edition of Cicero's Offices, the first tribute of 
the new art to polite liferature. Two pupils of their school, 
Sweynheim and Pannartz, migrated the same year into Italy, 
and pinted Donatus's grammar and the works of Lactantiua 
at the monastery of Subiaco, in the neighborhood of Eome.* 
Venice had the honor of extending her patronage to John of 
Spira, the first who applied the art on an extensive scale to 
the publication of classical writera." Several Latin authors 
came forth from his press in 1470 ; and during the next fen 
years a multitude of editions were published in various parts 
of Italy. Though, as we may judge from their present scar- 
city, these editions were by no means numerous in respect 
of impressions, yet, contrasted with the dilatory process of 
copying manuscripts, they were like a new mechanical power 
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in machinery, and gave a woaderfully accelerated impulse 
to the intellectual cultivation of mankind. From tlie era of 
these firat editions proceeding from the Spii-as, Zai-ot, Janson, 
or Sweynheim and Pannartz, literature must be deemed to 
have altogether revived in Italy. The sun waa now fully 
above the horizon, though countnea less fortunately cu-cum- 
Btanced did not immediately catch his beams ; and the resto- 
ration of ancient learning in France and England cannot be 
considered as by any means effectual even at the expiration 
of the fifteenth century. At this point, however, I close the 
present chapter. The last twenty years of the middle ages, 
according to Ihe date which I have fixed for their termina- 
tion in treating of political history, might well invite me by 
their brilliancy to dwell upon tliat golden morning of Italian 
literature. But, in the hbtory of letters, they rather apper- 
tain to the modern than the middle period ; nor would it be- 
come me to trespass upon the exhausted patience of mj 
readers by repeating what has been so often and so recently 
told, the slory of art and learning, that has employed the 
comprehensive research of a Tiraboschi, a Ginauen^ and a 
Boscoe. 
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Note I. Page 27J 



A KAPIP decline of leiiriiing began in tho sixlh century, 
of wliicli Gregory of Tours is both a witness and an exam- 
ple. It is, therefore, properly one of the dark ages, ntore so 
by much than tlie eleventli, which concludes them; since 
very few were left in the church who possessed any ac- 
quaintance with classical authors, or who wrote with any 
command of the Latin language. Their studies, whenever 
they studied at all, were almost exclusively theological ; and 
this must be understood as to the subsequent centuries. By 
theological is meant the vulgate Scriptures and some of the 
Latin fathers ; not, however, by reasoning upon them, or 
doing much more than introducing them as authority in their 
own words. In the seventh century, and still more at the 
beginning of the eighth, very little even of this remained in 
France, where we find hardly a name deserving of remem- 
brance in a literary sense ; but Isidore, and our own Bede, 
do honor to Spain and Britain. 

It may certainly be stud for France and Germany, not- 
withstandiug a partial interruption in the latter part of the 
ninth and beginning of the tenth century, that they were grad- 
ually progressive from the time of Charlemagne. But then 
this progress was so very slow, and the men in front of it so 
little capable of bearing comparison with those of later times, 
considering their writings positively and without indulgence, 
that it is by no means unjust to call the centuries dark which 
elapsed between Charlemagne and the manifest revival of 
literary pureuifa tcwar^ls the end of the eleventh century. 
Alcuin, for example, has left us a good deal of poetry. This 
is superior to wliat we find in some other writers of the oh- 
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ecnre period, and indicates botli a correct ear and a familiar- 
ity with the Latin poets, especially Ovid. Still his verses 
are not as good as those which school-hoys of fourteen now 
produce, either in poetical power or in accuracy of langu^e 
and metre. The errors indeed are innumerable. Aldhelm, 
an earlier Anglo-Saxon poet, with more imagiaative spirit, is 
further removed from classical poetry. Lupus, ahbot of Fer- 
rieres. early in the ninth century, in some of his epistles 
writes tolerable Latin, though this is fer from being always 
the case; he is smitten with a love of classical literature, 
quotes several poets and prose writers, and is almost as cu- 
rious about little points of philology as an Italian scholar of 
the fifteenth century. He was conlinuaUy borrowing books 
in order to transcribe them — a proof, however, of tlieir scar- 
«ty and of the low condition of general learning, which is 
the chief point we have to regard.' But his more celebrated 
correspondent, Eginhard, went beyond him. Both his An- 
nals and the Life of Charlemagne are very well written, in a 
classical spirit, unlike the chm-ch Latin ; though a few words 
and phrases may not be of the best age, I should place Egin- 
hard above Alcuin and Lupus, or, as far as I know, any oth- 
er of the Caroline period. 

The tenth century has in all times borne the worst name. 
Baronius calls it, in one page, phtmheum, ohscurum, infelix 
(Annales, A. D, 900). And Cave, who dubs all his centuries 
by some epithet, assigm ferreum to the tenth. Nevertheless, 
there was considerably less ignorance in France and Ger- 
many during Ihe latter part of tliis age than before the reign 
of Charlemagne, or even in it ; more glimmerings of ac- 
quaintance with the Latin classics appear ; and the schools, 
cathedral and conventual, had acquired a more regular and 
uninterrupted scheme of instmelJon. The degraded condi- 
tion of papal Rome has led many to treat this century rather 
worse than it deserves ; and indeed Italy was sunk very low 
in ignorance. As to the eleventh century, the upwai-d prog- 
ress was extremely perceptible. It is commonly reckoned 
among the dark ages till near its close ; but these phrases are 
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of course nsed comparatively, and because the difference 
between that and the twelfth was more sensible than we find 
m any two that are consecutive since the sixth. 

The state of Uterature in England was by no means paral- 
lel to what we find on the continent. Our best age was pre- 
dsely the woi-st in France ; it was the age of the Heptarchy 
■ — that of Theodore, Bede, Aldhelm, Cfedmon, and Alcuia; 
to whom, if Ireland will permit us, we may desire to add 
Scotus, who came a little afterwards, hut whose residence in 
thia island at any time appears an unauthenticated tale. But 
we know how ^fred speaks of the iguorance of ibe clergy 
in his own age. Nor was this much better afterwards. 
Even tlie eleventh century, especially before the Conquest, 
is a veiy blank period in the literary annals of En^and. 
No one can have a conception how wi-etchedly scanty is the 
list of literary names from Alfred to the Conquest, who does 
not look to Mr. Turner's History of the Anglo-Saxons, or to 
Mr. Wright's Biographia Literaria. 

There could be no general truth respecting the past, as it 
appeared to me, more notorious, or more incapable of being 
denied with any plausibility, tban the characteristie ignorance 
of Europe during those centuries which we commonly style 
the Dai'k Ages. A powerful stream, however, of what, as to 
the majority at least, I must call prejudice, has been directed 
of late years in an opposite direction. The mediaeval period, 
in manners, tu arts, in literature, and especially in reUgion, 
has been regarded with unwonted partiality; and this favor- 
able temper has been extended to those ages which had lain 
most frequently under the ban of historical and literary 
censure, 

A considerable impression has been made on the pre- 
disposed by the Letters on the Dark Ages, which we owe to 
Dr. Maitland. Nor is this by any means surprising; both 
because the predisposed are soon convinced, and because the 
Letters are written with great ability, accurate leai-ning, a 
spirited and lively pen, and consequently with a success in 
skirmishing warfare which many readily mistake for the gain 
of a pitct^ battle. Dr. Maitland is endowed with another 
quality, far more rare in historical controversy, especially of 
the ecclesiaalicaJ kind: I believe him to be of scrupulous 
integrity, minutely exact in all that he asserts ; and indeed 
the wrath and asperity, which sometimes appear rather more 
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than enough, are onlj called out by what he conceives to be 
wilful or slovenly misrepresentation. Had I, therefore, the 
leisure and nieana of following Dr. MaitJand through hia 
quotations, I should probably abstain from doing so from the 
reliance I should place on his tesiimony, both in regard to hia 

riwer of discerning truth and his desire to express it. But 
have no call for any examination, could I institule it ; since 
the result of my own reflections is that everything which 
Dr. M. asserts as matter of fact — I do not say suggests in 
all his language — may be perfectly true, without affecting 
the great proposition that the dark ages, those from the sixth 
to the eleventh, were ages of ignorance. Nor does he, as far 
as I collect, attempt to deny this evident truth; it is merely 
his object to prove that they were less ignorant, less dark, 
and in all points of view less worthy of condemnation 
than many suppose. I do not gainsay this position ; being 
aware, as I have observed both in this and in another work, 
that tlie mere ignorajice of these ages, striking as it is in 
comparison with earlier and later limes, has been sometimes 
exa^erated ; and that Europeans, and especially Cliristians, 
could not fall back into the absolute barbarism of (he Esqui- 
maux. But what a man of profound and accurate learning 
puts forward with limitations, sometimes expressed, and 
always present to his own mind, a heady and shallow 
retailer laltes up, and exaggerates in conformity with his 
own prejudices. 

The Letters on the Dark Ages relate principally to the 
theological attMnmcnta of the clei^ during that period, 
which the author assumes, rather singularly, to extend from 
A.D. 800 to 1200; thus excluding midnight from his defini- 
tion of darkness, and replacing it by the break of day. And 
in many respects, especially as to the knowledge of the vul- 
gate Scriptures possessed by the better-informed clergy, he 
obtains no very difficult victory over those who have imbibed 
extravagant notions, both as to the ignoi-ance of the Sacred 
Writings in those times and the desire to keep them away from 
the people. This latter prejudice is obviously derived from 
a confusion of the subsequent period, the cenluries preceding 
the Eeformation, with those which we have iromediatcly 
before us. But as the word dark is commonly used, either 
in reference to the body of the laity or to the genei-al extent 
of liberal studies in the church, and as it involves a compari 
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son with prior or sub'ipqiiciit igpi it cinnof be improppt m 
such a sense, even if the minusct pt^ of the Bil 1p 'ihould 
have been as common in mom^tPiie a^ Dr Maitland itip- 
poaes ; and yet hia proofs •seem much too doubtful to sustam 
that hypothesis. 

There ia a t«n Ipncy to set tr de the ve dirt of the moit 
approved writers niiich gives too much of i polemical chai 
acter, too much of the tone of an advocate who fighfs every 
point, rather thau of a calm arbitrator, to the Letters on the 
Dark Ages. For it is not Henry, or Jortin, or Koberlson, 
mho are our usual testimonies, but their immediate masters, 
Muralori, and Fleury, and Tiraboschi, and Brucker and the 
Benedictine authors of the Literary History of France, and 
many others in France, Italy, and Germany. The latest who 
has gone over this rather barren ground, and not inferior 
to any in well-applied learning, in candor or good sense, is 
M. Ampfere, in his Histoire Litt4i-aire de la France avant le 
douzieme sifede (3 vols. Paris, 1840). No one will accuse 
this intelligent writer of unduly depreciating the ^es which 
he thus brings before us; and by the perusal of his volume, 
to which Heeren and Eichhom may be added for Germany, 
we may obtain a clear and correct outline, which, considering 
the shortness of life compared with the importance of exact 
knowledge on such a subject, will suffice for the great major- 
ity of readers. I by no means, however, would exclude the 
Letters on the Dark Ages, as a sjiirited pleading for those 
who have often been condemned unheard. 

I shall conclude by remarking that one is a little tempted 
to inquire why so much anxiety is felt by the advocates of 
the mediasval church to rescue her from the charge of igno- 
rance. For this ignorance she was not, generally speaking, 
to be blamed. It was no crime of the clergy that the Huna 
burned iheir churches, or tlie Nonnans pillaged their monas- 
teries. It was not by their means that the Saracens shut up 
the supply of papyrus, and that sheepskins bore a gi-eat 
price. Europe was altogether decayed in iniellectual charac- 
ter, partly in consequence of the barbarian incursions, partly 
of other sinister influences acting long before. "We certainly 
owe to the church every spark of learning which then glim- 
mered, and which she preserved through that darkness to 
rekindle the light of a happier age — Sirep/ui irupSf oiiSnuro, 
Meantime, what better apology than this ignorance can be 
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made by Protestants, and I presume Dr. Maitland is not 
among these who abjure the name, for the corruption, the 
Bupcrstition, the tendency to usurpation, which they at least 
must impute to the church of the dark ages ? Not that in 
these respects it was worse than in a less obscure period; for 
the revei'se is true ; but the fabric of popery was i-aised upon 
its foundations before the eleventh century, though not dis- 
played in its full proportions till afterwards. And there was 
BO much of lying legend, so much of fraud in the acquisition 
of property, that ecclesiastical historians have not been loath 
to acknowledge the general ignorance as a sort of excuse. 
[1848,] 

Note n. Page 331. 

The account of domestic architecture given in the text js 
very superficial ; but the subject stil! remains, comparatively 
with other portions of mediaival antiquity, but imperfectly 
treated. The best sketch that has hitherto been given is in 
an article with this title in the Glossary of Ancient Archi- 
tecture (which should be read in an edition not earlier than 
tliat of 1845), from the pen of Mr. Twopeny, whose atten- 
tion has long been directed to the subject. " Thei-e is ample 
evidence yet remaining of the domestic architecture in this 
country during the twelfth century. The ordinary manor- 
houses, and even houses of greater consideration, appear to 
have been generally built in the form of a parallelogram, two 
stories high,' the lower story vatdted, witJi no internal com- 
munication between the two, tlie upper story approached by 
a flight of steps on the outaide ; and in that story was some- 
times the only fireplace in the whole building. It is more 
than probable that this was the usual style of houses in the 
preceding century." Instances of houses partly remaining 
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are tteti given. "We may add to those mentioned by Mr. 
Twopeny one, perhaps older than any, and better pre- 
served than some, in lis list. At Southampton is a Norman 
bouse, perhaps built in the flrat part of the twelfth century 
It is nearly a square, the outer walls tolerably perfect ; the 
principal rooms appear to have been on tlie first (or upper) 
floor ; it has in this also a fireplace and chimney, and four 
windows placed so as to indicate a division into two apart- 
ments; but there are no lights below, nor any appearance 
of an interior staircase. The sides are about forty feet in 
length. Another house of the same age is near to it, but 
much worse preserved.' 

The pai-allelogram house, seldom containing moi-e than 
four rooms, with no access frequently to the upper which the 
family occupied, except on the outside, was gradually re- 
placed by one on a different type : — the entrance was on the 
ground, the staircase within ; a kitchen and other offices, 
originally detached, were usually connected with the hall by 
a passage I'unning through the bouse ; one or more apart- 
ments on the lower floor extended beyond the hall ; there 
was seldom or never a tliird floor over the entire house, but 
detached turrets for sleeping-rooms rose at some of the an- 
gles. This was the typical form which lasted, as we know, 
to the age of Elizabeth, or even later. The superior bouses 
of this dass were sometimes quadrangular, that is, including 
a court-yard, hut seldom, perhaps, with more than one aide 
allotted to the main dwelling; offices, stables, or mere walls 
filled the other tbi-ee. 

Many dwellings erected in the fourteenth century may be 
found in England ; but neither of that nor the next age are 
there more than a very few, which are stiU, in their chief 
rooms, inhabited by gentry. But bouses, which by their 
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marks of decoration, or by external proof, are ascertcuned to 
have been formerly occupied by good families, though now 
IB the oceupation of small farmers, and built appai-ently fmrn 
the reign, of the second to that of the fourth Edward, are 
common in many eounfies. They generally bear the name 
of court, hall, or grange j sometimes only the surname of 
some ancient occupant, and very frequently have been the 
residence of the loid of the manor. 

The most striking circumstance in the oldest houses is not 
so much their precautions for defence in the outside stair- 
case, and when that was disused, the better safeguard against 
robbery in the moat which frequently environed the walls, 
the strong gateway, the small window broken by mullions, 
which are no more than we. should expect in the times, as 
the paucity of apartments, so that Ixith sexes, and tliat even 
in high rank, must have occupied the same room. The 
progress of a regard to decency in dom.eatic architecture has 
been gradual, and in some respects has been increasing np 
to our own age. But the mediasval period shows little of itj 
though in the advance of wealth, a greater division of apart- 
ments distinguishes the houses of the fourteenth and fifteenth 
centuries from those of an earlier period. 

The French houses of the twelfth and thirteenth centuries 
were probably much of the same arrangement as the Eng- 
lish ; the middle and lower classes had hut one hall and one 
chamber ; those superior to them had the solarium or upper 
floor, as with us. See ArchseologicalJournal (vol. i. p. 212), 
where proofs are adduced fixim the fabliaux of Barbaaan. 
{"1848.] 

Note III. Page 425. 

The Abb^ de Sade, in those copious memoirs of the life 
of Petrarch, which illustrate in an agreeable though rather 
prolix manner the civil and literary history of Provence and 
Italy in the fourteenth century, endeavored to establish hia 
own descent from Laura, aa the wife of Hughes de Sade, 
and bom in the family de Novea. This hypothesis has since 
been received with general acquiescence by hterai-y men ; and 
Tiraboschi in particular, whose talent lay in these petty bi- 
ographical researches, and who had a prejudice against every- 
thinj^ that came from Fr^mce, se^ms to consider it as deci- 
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sively proved. But it has been called in question in a 
modem publication by the late Lord "Woodhouselee, (Essay 
on the Life and Character of Petrarch, ISIO.) I shall not 
offer any opinion as to the identity of Petrarch's mistresa 
with Laura de Sade ; but th& main position of Lord W.'a 
essay, that Laura was an unmarried woman, and the object 
of an honorable attachment in her lover, seems irreconcilable 
with the evidence that hia writings supply. 1. There is no 
passage in Petrarch, whetlier of poetry or prose, tbat alludes 
to the virgin character of Laura, or gives her tie usual ap- 
pellations of unmarried women, puella in Latin, or donzella 
in Italian ; even in the Trionfo della Casdt^, where so obvi- 
ous an opportunity occurred. Yet this was naturally to be 
expected from so ethereal an imagination as that of Petrarch, 
always inclined to invest her with tlie halo of celestial purity. 
We know how Milton took hold of tlie mystical notions of 
virginity ; notions more congenial to the religion of Peti'arch 
than his own : 



En etiBjn Ubi viTj^uel servaQtur houorcB. 

Bpilaphiiim Damonia. 

2. The coldness of Laura towards so passionate and deserv- 
ing a lover, if no insurmountable obstacle intervened during 
his twenty years of devotioa, would be at least a mark that 
his attachment was misplaced, and show him in rather a ri- 
diculous lighL It is not surprising, that persons believing 
Laura to be uamanied, as seems to have been the case with 
the Italian commentators, should have thought his passion 
affected, and little more than poetical. But upon the con- 
trary supposition, a thread runs through the whole of his 
poetry, and gives it consistency. A love on the one side, 
instantaneously conceived, and retained by the susceptibility 
of a tender heart and ardent fancy ; nourished by slight en- 
couragement, and seldom presuming to hope for more ; a 
mixture of prudence and coquetry on the other, kept within 
bounds either by vbtue or by the want of mutual attachment, 
yet not dissatisfied with fame more brilliant and flattery more 
refined than had ever before been the lot of woman — these 
are surely pretty natural circumstances, and such as do not 
render the story less intelligible. Unquestionably such a 
But Lord Woodhouselee, who is so 
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<lon of, 1. 91. Bucbaa (ear! of), Qade constable of 

Blanch* of Oaallte, acta as regent during Trance, 1, 60. 

theinluoriCyoff.oiilaIX„l,42-quells Burdel.t(Thoniss),ciiu9eof theeiecution 

stance of her undue infiu^a' over Bnrgeases. See Parliament. 

Louis, 44. Bui^BBcs of «iB palisades, origin of Ibe, 

Boccaeclo,Dccaslonoftbet)ecsmeroiieof, li, 91. 

j. G7, M"rt 1 — appointed lo looture on Bargundian a, Roman provlpcea occupied 

Boceanfgra(8lDiQTi), first d(^ of Gencft, — their mode of dividing coiiquend 

story of the election of 1. 483. provintes, 151 — elucidatory ohseiTV 



Ho,t.a=,GoOglc 





i,448-km€dlBp[iH™,rt. 


OblrleB VI., 1. 74-los« bis »sc™- 


OMTOiyilo, Hie, i. 148 an* noW. 


limoy Dvor the kliiB, TS-tegUna it, 
ib.—bii death, 79. 


Castile and Leon united into oneklm?- 






Bionanil reunion, It, 15-™n,j!oaltl(o 
Bid ohiracler of ihe corta of Custila 


— hiB Bupponed VTOiocation, lb., noM— 


;seaCortea!,lhe coirnoU andltsfuno- 


oht»D< ^n W &« nWe, ^}-«>n- 










— his de&Bt at Nlnopolis, h, m, iiDfc <- 
BnrgDndy (PftrKp, duke cf). alllea him- 


rimllnrlty of ita polity to (hat of Em- 


«lf irito neuTT T.,1. 83-his Pwnch 


0a8Ule,14a,«olei. 




CnsUe. iraphie descnptlon of a. 1. 813. 


his c»ntt, 98^j»i™^ of his .ul*«lB 
eonoemfng HusBtlon, 100, nan i. 






Bnrgundj (Cani*«, duko otl, ehsmetar 




and i^bltlons Usigiis of, i. 93 ud 


Catliartsta. reUgioM tenets held by the, 




lii.a02. 


— hli ni3henterpris«a and fiiLures, 100 


Catboljra, treatment of the, by (belt 


Is defeBled and killed, .».— adyonturea 


Qolhlo oomuerDra, i. 17, nats'. 


(a his dliuDond, 101, nan. 


OaTa(eonnt Jnliau-s danghlei-), l^nd 

of theepdnctionoi;!!. 63: 
CeleatinoV.,frauaof BonifMeTCII, to- 


"s-^H^i^^i^rr. iiTm 



OBbsUsroeof apaln, prlvllegM enjoyed by 



CaUitus n. (pope), comproniiHe efleoted 
by. >i. 180-^ abolishes feudal serilcea 
i^'blshoDB, 181. 



1^), asnrpaaon of toe ?nnata 
by, I. 80, SI— andanin' of his 
SO, nnU >— state of iWee at 



a»p9t (Hu^). 

hisaocee^oD, 85 — oppo^iuvu w, nuu ■^- 
UmaMtecognltJoaot ble anthorlty, A. 

regal power, 138— degree of anthority 

"m, 86, 140— his Eonroes of reieaus, 
207, 
Oapilnlariea, -haf. they were, i. 213— tbeir 
latealdile, 21SM■^-"- 



en<ses,SS— his intellc«taal aequire- 
ints and domeetlo imtmrements, 
and noli 1— hie Tiees, crneldes, ra- 
ii^DS edicts, SS—hle sons and bus- 
o^aoTS, 27 — his DOntrol oyer the cleigyi 
20— degHneraoy <tf his denendants, SO 
— state of the people under Us rnle, 
81— hie dread of the Hormans, 8S-hla 
alleged aleeUon by the RoniaiiB ni wn- 
PBHTF dlsnuaaed, m-iaS^ueatloii of 

the imperial Utls, ISB, laO-hls nlsa 
pwnliaritleB of — 

biles, m aia— Bi=.,.^ ,g^._™, -^ 

bis iJiaraetsr in the Ilth eentniy, 221 
-4dB espItalaiT rehitiTe to tithes, 
U. ltl,l«!,_«ole'— his authotltyi 
the StjeSi 



, l7*^-Btst 
ind Hofti- 

ii79— his agricultui 



Ubrsry, 277, 
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Ohsrles the Biia. See Charles of Kaynrro. Charles of Anjon (I. of NanlM), Betram 

OhflrlsB Ito Bald, ahara of empire BlLol- of the crown of Naples bj, i. 891— ha 

eont^ineS^flf^"^™^"- -'■'"* '■" ^""-™'l''-**- "* ""W-KTOlt of his 
diaoboya pope Adrian II,, 167. 



h, 11. 161,152— he Charles 11. of NnplRi, mir of theadl- 
" "" agBimt, 1. iffi-iis death, rt. 



, ^ _j Charles of Doraazncnt. of Niplesj, im- 

of. i. 80— pOHbon of Gcnnimy at his nlieated in Hio murdar of Andrew. 1. 

death, 11. 67-«rrogance of pope Joim l6B, iid(8 i— puO gueen JuiiDa to 

Till, toiniida htm, 167. death, 467— his BSSMSliiatlon. (88. 

Charles CheSliDple,palI(ijof,(Dnarde the Charlea IV. of Qanuiuiy, sinirular ohsF- 

Notmeoa, i. SI. ecter of, il. 54, 86-liia Golaeu Bull, 96 

Ch»les IT. (the Fair) asceDds the throne and 3S wol' i— lis alleratcs the imperii 

pnranwit to tlia Sillc law,!. 69— con- doBiBlnB.SS—alyanoement of Bohemia 

dnot of Bdmrd III. of England afler nnder Ms rule, 100. 

bia death, ib, Charle9MarCel,c<iDaneEt of the Ssraeeoa 

Charles V. (the Wlse| submits to the by, I. 20— ails and imnorlanco of tha 

peace of BretiKni, I. 69— his aummona baStle, ib.—its objett, 2.^— his apolla- 

to Edward the Blaofc Prinoa, 72— hia tion of Hie charoh. ii. 143. 

treatjmthOenryofCoetila.ii, • "■ ■ ■ — '■ - 

—hla premature death Bad cL _ _, 

74, 75-Fei™re of his treasnrea b. the ( 

with the Stati.fienoral, 227, 228— ha 



theoiHwnaof GhentrTe-mlsappUca- lotted to, 1. 18 and iielU—kis propo- 
tlonoftaxoB during his minority, 77 satralatlyeto Clodomir'sobildrea, 302, 



[., deposition ofj 1.21. 
-"'" — ^dfirtaken b 



CQaqner, do — nza oconn auxuianes, to. which ensued, ift. — what IhUowad after 

Itas, 87— ehanga' wronzhC in his (Or- 111. 268— ka 'attack ^in the soasluarr! 

tnnesbr JoanofAra,87, 88— his con- 287. 

BecUou wlUi Agnes Sm^l, 88, nou f— Chimneys. See Architecture. 

lestDres mcheinont to power, 89— Is Chlvaln as a school of moral dlaclpHne, 

reconciled nithChednkeofBnrgundf, iii. £^— remoteoess of its origin, ii. 

90— re.coBonew the proylaoaB eaded to ^naiiidml honor Ita keystone, 870— 

the ISiigliA crown, 91— his cruelty to tynesof chivalry, 871 ana nodV- its 

English cantliea, 92— cDnsolidaUon of original conuection with bndal ser- 

hlsjower, SS^inanrrectlonofGulenna rice, 371— eftct of the crusades, 872 

agdnst taxation, 93 and nolc— bia -lis connecthm with religion, STS, B73 

conduct reiattte to the Stales-General, — enthnrtasm inspired Sy gailiintay, 

"" " " " 373, 376;^llcentfonsi 



280-he enacts the EragmaUc SsoctioQ ohlralry, STB-TlrtiidsinnnloBlBd by it 

"' " " ■■ "■" °^— practloB of oonrtesy. liberality, 

I Jnstica, 878, 380— obUgaClDni of 
ralrytoOig Bast, 8B0-^ts attendant 
s, 3Si — educaHon preparatorj to 
gbthoDd, 882— obinMo KsUnilB, 
-tonmamenCs and tbetr danirer 
— priTilegM of tn^thocd, ft.. 



Df,l. 104— con- and Justice, 878, 880— obUnClDni o^ 
,.:__ n, _,,.,.. -'■•-'-,toa»Bsst,af" "--"— ^— . 



l^ his minority, 281. 232 
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by whichlt 
Ohristianitr, In 



U, 13«-lta poBlUon Bfter tha irrupHoo 
of the lHTl»ri«,ru, DtT— mnrce of lU 
Ic^tiniaM w»lCh, 138— il8 Teligisiu 
eitortloiiB, ISO— privUegeB sCtticliijd to 
Ita pronerCT, UO^nRtitiildon a tlthea, 
110-142 and iKM—llnMnj of ehuroh 
praperCj to spoIlHtlon, l£t— origin oF 
FTKorrff, 14S, BOW t— extajit oC ths 
oliurcli'a luniled fatBUaoat, 143 and 
note *— Its parUclpatlon la Coo admiQ- 
IMradon of JnaUce, 144— limltaHons in- 
terpoiBa by JaKUnlan, 145. US— Its 

JSf-ils suljectloii to the etate, a.— 
ChBclaiBogne'a Bdiffts relatlte lo Its sf- 

tJon of nathoritj over too French 
kings, ISO, 16S— obKeqalouenese of 



I Clei^. SBrendencvflf the['f^f>, ChArlee 
thefiald), i. 1S9— (heir priTilegES unHei 
the feudal .ystem, IM, 196-flgUHng 
pre1iites,194,R0lti— UielrpartiDlpndoa 
In lailaliUve proccedlnga, Sll. 21li— 
piirilegu of tbeii teniints, SUT— 
Bishops In Lombardr anl CltieiT lem- 
poraUdiw, 8K, 853 an* noisi— ahsre 
of the ddiens ia theit FtMtlon. 353 
■iDd Roll 9— & rohber Blchtiishop. II. B4 

thB dorgj, 148, 144, ftod noM-^toelr 

— thidr oeglect of the lole of cellbncy, 
IBB, 110— aofliirioBa of the married 
cloiWi lie si^ Bolf"— iBi moralltj 
(tf tho EigUrti cletij, in. 172, imla— 



theolei^ofliilM.nB, n 



;tuacy, Si. ' 
lastenea. Pa] 



TOrtlV., iU. !B6. 






t baaed do fendalitf, 1. —res 



IribuK loYlea on tnem ny toe popes, 
206, 20T— thidr disalTectlon taimrda 
Jtnna, 20S— th«i eumptloa ttom 
temporal juTlsdIetloc, ^109, 211 — extor- 
tloni of XdvEid I., 21S-efbDts of 
Wiollffi principles, iaa—prfasts em- 
uted fcr oolnlni, A., Bni!«— spWtnal 
leers In Clie BngTiah parltuneiil, 111, 3, 

._. EpteEenWtiieB, 128 

insa of their being sumoioiiea, 127 

IS,os,"^12e-3Sl 

Istenoe, 180, ISi-riehC of bisliops 
he tried b; the peen|lS4, 1B7— medl 
Talclergj pof ' "'' " " 

246— th«F Igt 



esi 



Oces, U. 205-'he re- 
couit to A>ignon, 222 



»la,tire to bis ctalldren^802, nolt. 

I. IS— union of the whole under I 
19— redlvialon amongxt bis sons, 
Drimlnalitj of his eharustcr, 1211, 
Clotaire n.. reunion of the Erench 
minions under. I. 79— n&tiire af 
nnthority exercised b; him, 122. 
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•Bd i.n& t— aaftata the Aleniannl, 18- 




bls canienlon to CbrlstLuiit;, IT— 




ad&itB Ahrio, ft— hia last enplotti 


nnrcBlised sohcmee for its retowrj, 




184,136- " 


dIflElon of bli dDialnioDH nmoiigst big 
















—bis limited lulhoritj ; story of the 




the Btory, 292 Ste-raiiuea of hlmsf If 


of the, ii. 25— diilndllDg down of 






against corrnption, 27— spbltual and 


Cobhan,.'lord [limp, kiibard n.), bsn- 


tcdipoml nobllitj-, h, S8, and wWfj- 
contTol of the Ci^es oy^r the ta.es, 


Isbed, lU. Ta. 


CoiniDg exlenilTS praeti™ of, unooest 


29, aO-theu- ^solute dcienc of tm't 






niouay issued by 'thoni, 204— sys- 


turo, rt— its acu™ erarciss, 33— 




their forms of procedure, B3-thrfr 








tations theroon by the klDgs.Sa-Sft- 




thelr right to a mice in the disposal of 


rwtoMtlon of the uoin, 326— priest! 


the crown. 87. 8S-positlon of tlie 


eieouted to coining il. 2SB, ««,*- 
an nbbot h&need for the raoie otfBnee, 


clergy tberela, 111. 1U3, noU. 


Corilnus (Matthias) fleeted king of 


til. l»6-cUpping of coins by the Jews, 




848, note^. 




CoHwue, ajitlnnitj of Uio monlciijsl in- 


Ceuncll of liiigie, enmity of the, towards 




the papal court u 23+ 2Sa— reibtnis 
GousDmcs CO mils Jobn 




Combot. 3^e Trial. 


Oomines tPhllip de)jCh»rMt«rl3tic i 
ol°™a'uli''u?-'iite^- ™nsi„> of 




rued ii ™posoe ""^XMII^ 
ts K a^ re oppo^lion 


287— specimen IKereof, it., BofsL ' 


Cooinenus. See Alexius. 




Conrad (duke of Princoiiia), elested 


perorofOenuaiir, H.68. 




Conrad n. (the SBlio), important e 
of. KUlive to feuds, i. B;, 188, and 








Coundl of Frankfort cooTokefl by Saint 


69— bis ancestry, ii., HOIS 3. 




Conrad UI. Joins in tli« eecond crussde. 


papal Wstoii, a. ""''° 




Cooncil of Lyons,!. 877(11.76. 


73,78. 


Council of Pavla, ii. 234. 




Council of Fisa. proceedings at tbs, ii. 


struggles for dominion in Italy, and 




death, ib -his difflcnlUes in Gemany, 






Courtney (archtiahopl, dcBpoiled' of bla 


Conradiu (son of Conrad lY.) attempts 


temporalltic^ ill, 65. 






to deaUi by Charles of A^in, m. 


CnscentVput M death by OWio lit.. 


CoDBtanCB, treaty of, I. 864. 


Cnisades, origin of the, i. 847— cnergeUo 
appeals of Peter tU Hcnuil, 46— 


Omstrntlue T. deUironed by Us motJier, 




iniiucenieots offered to those who 






of, 11. ISZ-lIt n^tance to the Uoslem 




v^"^ \?^'' ™j""" ^y '*" i*«- 


of the Urat crosaie, 49— second cm- 



OBanljL 128-lts oaptnre by the Lat- of the Urat crosaie, 49-sccond i 
Iss, 136— Its mumlscence and popu- sade, ft.— Its bilure, i6. and noE 
lousness, 138, 127— Vandalism of its origin of the third ernsade, 61- 
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cause of the c68M.tion of crusBdes, lit. 19and~n(,-i. 

ESS— llieir deniDrnLiiJug Influence, 291. Bflwatd the Coafwsor, popularitj- ol Uie 

Otprian's Tiowa wlsUva w church gni- lairs of. U. 3DB. 331. 

eniQHint, 11. 153. noE>i-fnTCh(n- Ob- Elwutd I. oOitids Philip IV. omnace. 

eervattods thereon, 253, 2M. 1. 8t and iioff— hia brother Bdmnnd 

oolirilted by Philip, i*,— he curbs the 

Oigobert.I.jiu^BnWcBrcsofthoanccM- poow of the clsrgf, ii. 31t-hl8 tj- 

EDM of, i. 20~auture irf tba authority rannj [oirarda them. 217— his reign a 

eiewlaKdbvhlra, 124— progresHof the coni-tHutlonal epoch, 111. 6— his de. 

arlj io his rwgn, 128. spotio tendenolee, 6— he oonflrms the 

Duoberl 11., name of, how restored to charters. 7 and »nli'. 

htslory, 1. 117. BHward II. mirrica iHibel of f ranee, 1. 

DMda'tua. degeneracy of the khallK of, SS-he i Irids to the pope, II. 227. 

Ii. 115, 119. Edward III. lira claim to tlie French 

Danes. Kriglaod first int^ted by the, throne, i. 69— Ita iojusf- -■- 



oUoyprforl. 
igiuen expeaeu irom tJcrence, ingw*nii",ou — iiiacr 
-his birth, ill. 419— style ot^ 61— attempt of the ] 



Dante Alichlerl expelled IVom Elcrnice, Ing to 

, „^ '..■. v_.,. „. ,,,1 J D, -.temDi oi i_, ,_,,. ., 

, ._. . smpt, fi.,»o«— prio- 

teriBtirs of his grcit poem. 420, 421— cipal tealuresiu hiacharactar, 62— ei 

eathuslaam whfch atteod&l ila pub- tent of hie resonrrea, 63,64, s,nci tales 

Ueation, 421. — eicellence of his armiei. 64 and now 

Bauphlntauneiea to the French crown, —his acqalsttion after the battles of 

i.107— il«origin,;6.,jw!es. Creoy and Poitiers, 65— his alHincs 

Defiance, inntltii«qB of the right of, ii. with Charles the Bad, 68— conditions 

94-4te ibolitlan, 95. of the peaee of Bretigui, 63— his stip- 

DetoUiire (Peter), opposes the dulie of Biadon rclatlTe lo Aquitslne, 71 and 



into esile, 4(tfl. Lancastur and AUoe Perren, ofer him, 

Be^y (earl of). S^ Bolingbroke- £6 — ordlnaoce agiiiut Alice, &5 — ra- 

Diet. See Council. peitl thereof 5T— orarlTal of the proae- 

Diet of Worma, Important changes ef- cntlan agalnsC her, 68 and nolei— his 

feoted by the, 11, 98— a.boliEhes the debts to Italhn bankers, S21, 

Special chamber, 96-98. i- 62- his Ticlorj at Poillota, 6*-;^ 

342, BCffl. ' ' ' impolitic conduct la Ouien'ne, 72— 

DoDiestic llfb In the middle lures, iU. 323- sununoned before the peers ot Frince, 

326— income and style of liiing, 349. »- and «oIt »— machinitions relatite 

Du(^ng,^tcoduetlon of the prac^e of^ jealouaj of the dute of LancaBter, 66— 

iU. 2r9 and sole >. his death, 67, 

Da Clnesclin IBertrand), proceeds to Ednard IV. accepts a pension ftom 



Cory reuiaikB reladve thereto, 260-263, goiernment, 190— his sya 
olences, 191. 

Earl, origin of the title of, 11. 260, noli'. BSwy and Blgiii, See Dui 

i.EO.'UMffl. " '"'"'" ' S_-its'regources undent 

power by, 1. 374.^preteits to which bia mles, 85, 86— high payme 

hitiimons craolty saie birth, mdieI— at-anne, 86, now!— diacoi 

Eeclesiastlcal'jurladtetion. See Chnroh, touching fta relation! m 

Clerey, Papal Power. — dq>rited of its FremI 
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bj- ChRTla Til., id.— its obBequinus- (he relationship t 



fil2-211— ita iiniMBt agdnet Che eiu- 
Udds or thi, chonh, £97 and nslM— 
Ite s'.iare In the counidl oT Uoni ' 
aS3 and noici— ennc tmsuE nf ths i 



163-ltB 
iriadlclloD, the king's 



Bdoard 1.. 162— na^ 



AngLn-Saionn (wa An- 175, Ift^i^^iCJoW *' "" 



glo-Saiona]— Iw etats nt the nertod of 24B. Bsh Angli>8aiOBB, Eugluid, 



pnUtea nad maltfentinent of iU no- 142, not e i , 240. 

ble9,2SDuidnBM— attamplvdaBiipres- Sndea elected king bir the Fi&nks, i 133 

(Ion of Its iHDgaHge, sea and xolf— —his qimlifleilions tOi tbe dignity. Hi 

wholesale ipoUatton of pmpBity, 292— Endes (duke of BurgundyJ. See Bur- 

sUBct fwodjUon of SngUih ooeui^era, aiini^- 

m.Wa-~nttmu of the Norman es- Endnn Agnail; defeats the Suacens, I. 
121— recetfM aid from Charles Waptel, 

oqnered m. 

■ - - Bugenins IV. (cartinil Jnlian) adrlses 

-,., f TJliidlslauB to break Mth with Aniu- 

a, SSE-establlshment of f^u- ruh, i). 103— its laMI conBequencen, 104 

OHi anBUOu, ai7— pteWFTatloa of the —other iDstnncra of his perGdy, Wl. 

publls peace, 2BB— diDRenca beCVEBa noui,— hii oontwtenitb thecouoclla, 

tcndalism In England and in Fmoea, Wir-Mt deposition by the council of 

BB9, BOO-JiatmlSrtboBneUshof IK- H"i"- wlK»nrt-,.i-i 
NoTDumSi SDl — oppiewloQB and s 



I False VecietalB. See Is 



UoiBULu kings, 805, 30S— hauls 

-estobTuhment of Ithgna Chatta! BOB SeUi V. 

-Hiifllcult)' of oierraling its vsine, BOB of, ii. 

-outline of ila provision!, aoa, 810— Teralna 



tiooa on (he royal prerogative, 316, Perdlnand 
8I7, ana «««- InslitnUon of ths uri- (he Cat. 
ODB conrli of la«, 817, 319— origin of Ferdinand 



Ushed, 8S4,EC^leial podticn of ths anangenienc of the unit^ goven- 

genCcy, GiB, S28— eanses of ^itl equal- moots, SO, 81— cooqueet of Qmoadi. 

Ity, m, BSl— oharaotm of its goyem- Bl, 62. 

meat, il 141— prengKtiTM of Its kings, Eonllnandlll.of Cutile.cDEtnreof Cor- 

11L-I41— mltdgatlonof tbetbmt lass, doiaby, ii. IG. 

M4andiuUi— jl>ri»ll°t<oaofltacoDS(a- EenlJmnd IV. of CaaClle, prevalence of 

ble and marshal, 145, 146. and noui— cliil dissensions In the mlgnof, it, 17, 

spMCoClndsnnlleneeBiUbltAdlnme- IS-hls gross violation -"— ' 

Sanl ballads, 262, 26S— Its enstmna ramarka^ death, S9. 



Hoa, atSf aja-^a DusnmiB remanmoje oeato, Kf. 

[talfao baakers, 821, nnU^. Seodal system, riseof ths, 1,148— nal 

Btntl ■- ' ' '— -..,.-■!■_,__._-..... 

Johi 

satdlng it, 149, 1S3— enuses twiding to 
its ftnnalfon. 16" ----'-...-. • 



. , .. . . lal system, rise 

BagliBh consttCndon, chanater of the, of aUahal and sal 
m^l46-^JahnHDrtMaus'Bd«tdne, ttolti-dlstlnodon of laivil. 15S. 154— 
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sommondjilLon, 165— its chnrartGr, V 
16B-edlct of (ionrail II., 18J, I6B, o. 

168— riffhtB and duties of rassals, ib.. 

■nultare, 170— obligatiaiiE DfChBTi 
>il1 KiViis Iml. in— nitlltary sarvic 
«nt,172 ac 



173, 1 



origid of re 



o of .fr«, 



jDnfi thereof by MaffDft ChoTtrL, 1' 
.pstltuaon of ivirdehlpn, iS. — t 
miUoiu ebaiacter Id latsi HmBi. 



o( its pMple, 56 — largB 
irflh BntfMid, 64— 



iptoiB of gilt BpuM by them, i 

[aaoQ,'i( 



181, 183, bqJ nolpj— feudal law-books, 
182— tbe MIUiisw oolleoaoa, IBS— 
lUa^rence between tlut and tbe French 
and Eagllsh ssBteaii, 133, 184— the 
liiudal systdEn not of Romaa origin, 
185, ISO-lomllUes nvsr "blob it e<- 
tendBd. 18T.18S— privllegBaofpoblUly, 
191, 198— allference bei>v»n a Brench 
ralioiffsnd an Bngllsb tommoiiff, IBI, 
MM 1— coQiMtioa of tbe olergy, IW, 

196— aBSMDbUsB of iho batons, 216— 
tbo DDUrs pl^nlSres, 217, 342— l«la- 

Legislation, Stales-Oan ' '" ' 



CDIlunuCH<tlon OI DIIILTAry eorrice, 255, 
[seelUilitaTy&jEtems] — decay of^udal 
prlndples, 281— InflueiBW of feudalism 
upon the tngtitnCiDns of Ei^laud nod 
Prance, 282— olrtl freedom piomoted 

Itkfl hsbits, 233, 2M^t3 viiluo as an 
oloment of flisrapline, 264--idd »s pro- 
duoliig Bentimanta at loyalty, 264, 265 



TS. and nolu— their IdbdI 
99— their Rslstance to ta 
and Bolf— tbeir imillBn m 
ill. 301, 302— their settleon 



tbereto,364audnglt<. See Trade. 
FJotence, cnrlailmenl of tbe power o1 
bj Frederic Barbarossa. L 401 — eicld 
Bfon of (be Ohibelins from offices o 

Ita insecelsd atate, A.— eorporaUona o 
tbe Ditlnns, ^)6-4t8 ms^traej, ib.- 
oQFlonii mode ofaleotlon, 403— tbe eon 

alliio dlpopDlo,*07--'— 

bj tbe Mibiflty, 408-( 



polo, 407— dEfianod o_ _ .. 

"~ Qlano della BsUa 

lienee, 408, 409- 

pleb^n uUMoraoy, 410— 

._. , .^ ^^f^ jjj,^ 

ie ^laonx tmH 



cription of a ti 
of Audal tenu 
J^ — qnoflUon of tbelr i 
Dnglxnd prior to Cha Oonq 
iSf-^ndalism nnder th 



1.8, 811— 



Walter deBrieni 

exee™? ^™tils"oTertlOTir;~S^^ 

□ Dbles, 413-inactalnationa of the Quelfi 
snit pnsKuCiODe of tbe Qhlbellns, 
414^3 and nsl> 1— proetiaUDn of Oa 

aoiiniHiiAtion, iitf -"* — 

teiTltarial acobiaiitun',, i^riui^a. i 
iBtion, &c.,422,423, and ne«s- 
bougbt by them, 428— fDrtber 

rise' of 'tbe "Medici ^ Medicij- 



tnnsuitlanB, m. 822 and nous. 
Foleland, nature of, II. 333. 

"etate'st'l! m^SSa. 402, 40T, SiS. 
rorest laws of the Anglo.Sormau It 
11.295— niiagition oft 



<[ity,Bl. 
English 
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lOH Of 11.8 EuKlisIl pw»a«i=ns lu, M 


mentV fii 271 ™«7 bispitimiiirarf 


-inc™* of lb. Frencb domains, 63- 


l«rniqi!, 383, ' ^ 




FredBric 11., position of, .t his acceMion, 


«r bS'uii'S'^ bj'Ba™"Ti!"oi-TM 




6D-a8«,nblj of the Stat«,.Oen8Bl, d 


bj Gnwory IX., 873-1™™ of papal 


wIteM i«^05t him, ib.. n=«i-i^Slt 






tno, OJ una «a«-».SBea b/ ban- 




^td, t6.— ttis Jicquule InsurreclioTi, 




68 Bod iio!t:-Btita of tlie conntry 




UDdM OhMlM V. nnd TI., 74-75-^ 


council of Lyons ngdnat hio<, 377— hts 






(ion of Itt domiDions, lOr-ita his- 


—ilia depoBislon, 94— ho restrjuoa the 


torians, 108, «(.i-^to deplonblB stit. 


Tight of deflanni, es— hlJ Imperial tri- 
bunal, 97-^la poetrj, Ui. 4lj. 


nnitor Chuiss ttie Bald, 13J-1M pro- 



rtngian klna., 165— saocesalon to its the reign of, 11, 98 and solt— liia ^nl- 

monarch/, 166, and Hi. flolti-lts flcant motto, 86, KB/BS-oljiecta of hi* 

progrew from waakneaa to streogth, diets, 9S, 98— be belraja the eiupiio 

20e~IEs loinage, W,'%— tam(ion| Freeniesourj^' and tW counsctiou villi 



one, 225, moI, l-deslgns of In tinga 


Freemen, eiis^ce of.'prior 1 


npou>Jap;Ea,4Sl«.KT. 


OBiituiy, i. 813— allodial 


'cancoDla, riae of the House of, 11. 69— 


eildeollyofthlsolaaB, 314- 


iMeiH«tlon,72. 




'laohlOrt, council of. See Conndl. 


riage nith iierE<, 322. 


rntnlu, territorial oocnpieil by the, 1.18 


Fregod and Adomi foctione. 


and Boijs-lbcir probable origin, Nale 


Eioiss^t, TiUue of the Chre 


It. 110, lU— their petition under Pe- 






271,«(ii.<. 


dignitaries, 162, «o(t s-iacreaae of 




the poirer o( their kinga, 1S7- 


Qandia (duko ofl. claims th. 


»«(don, and vHIODage amongst them, 


Aragon, 11. 43-bis death ar 


MS, 199-eitent to which they par- 




tlcipalad in leglshitlon, 211 .nd nols 


Oaullnvildedby Ol'o.ds,i.lf 



1 Frauku, 271-their numbers of the"conTlya™gi»," 168, nol, 

g the rejgu of Clovla, 283, 284- and Ko«>-relentlonof thiir 0" 

med Inftcqueney of marriages by the Bomans. 274— their 

kfiiga, 292-300. —their right 'to adopt tl^ U 



r»dogonds, queen. Sai Chllperlo. 
Brederio I. (Kederic Bart -■ ■ 



r, - ^ J of marriage bvtwc«r 

idcrliken by, i. 61— Utle raeea,2S8. 

,. i.:~. — -1... --- ihblshop Genoa, eofiy history of, 1. 42$. 

I of his irithPliiaandTenice,426,4S 

.. ■ Hlhin, of her fleet oier naani, ^S- 

id rise of Its of her admiral tovsrdti tlu 



a.— his defeat and flight, 8S2— peaee ftreas'to Venice, 480— deollm 

to Sicily, B14^lsrespon»s M Rcmin vari™ cbani^'a,*;™-^™^ 

the Herman thron«,ii. 73-Henry the flrat doge, 483— tl*quent rev 

Uon's IngmUCnde towards him, 74 of her clllaena, 43t-tliB Ado 

"d Mlf^he toslituWs the law of PregoJl (ttcUon?,476^ommert 

pope Aiirlan IV., 195— his limitation ition In CoiiBtaiitlnople, 81 

on the aequitition of property by tha manufactures. 818— their monc 
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KctLons, 319, 322— state security ti**n — '" theol gta I aia ns 1 — re 

bv ilieir bnnliBra, 332. li'al of its 12^.— w 1 t its 

Seicniiiyciiiiiiuered by ChnilFRiJigne.l. eaiperori', L^ d — e pL its ol 

23— h«Ld by LouLs )i[a gmn'ison, 29— celebniKd n urpers 124— re LM of 

pusess awg,y fram bis fimiiJy, SO— its Cbs flrst nsail 125— jied Uoub 

HunijirUii i>iisannnt9, S2— its first of Aleiiiu Comneaiu, i«.— aaetdng of 

snosU^s, 12S-pDliCicalEt,iteofiiiidenl the eaplt^ 126, 12T— pudUoa of Che 

Oernui-ny, 148— mode In «h1cU kings empive, IZr- ia dMlininii atiLts, 129— 

uecechosBD, 149— landa <n coniiwred lakemTinnass of Vm nealsru Cliria. 

provincfa, how ilrtcted, IBO-cusMmB tiaos, 182— fWl of the «n(Jire, J6.— th« 

reSMOdiM alodial oud salic lauds, 1B2 last of the Cfesara, lS3-«reek aiiti- 

and Tuilu— anpettor pn^tjon of its exportation aoeedola, iii. 29B, noK >. 

France, 202— <siuteB of the revenal of Gregory t.. cbaraoterof, li. IfiG— tieeetab- 

(i»,.m.Ln i.i.iiintions, aaH-2B8— char- Oregory II., de^!iiof,for pkdnK Home 

ramBnl»,a9B-limited under Charles Mattel's ptolectloo, 1. 



Uonji of territory Gregory VIT., pri^tion of the crDSad* 

i, 83, 84— unpaid- by, i. 48- hta obl^atlona to the 

lies, 89— prliilegw counteie UatUdn, 3Q0— bis aseenden- 

~ 'a ay over the elet^y, 11- 17Gi 177 — eleolei 






_. , ..ladea, 9i— le^uB of tbaclU 

extout at tbe imperial dODiaios, ib, 
tbelr ffradad alteoation hy the e 



igaoco, 184— bj9 dospotiBm I 



robber ebloEi, 293. See Diet, Jiislice. eclipsed by Innocent ID., 217. 

of, i'. 59; 109— policy of its people rel- Brio TI. i!y, 1. 373, 879— his furcbet 

aUre to taxation, 100,fia'B— Its tradloff deeUns a^uneb Jrederie, ib. — Deore- 

eniioon™. ii). 8ia-4ts hohsea and pop- talt published liy his ordec, U. 194— 

GluhoUns'oriiooftiie wocd,U. 78. B» chnreh, 203— his pretext tbt leyyii^ 

auelb. contiibultenB, 20B— immeue sum ei- 

Gioianni di Vieensa, Angular success of turted by him from England, 207. 

the exhortations of, i. 888- result at dregory X., laileYiodontheoliniEliby, 

bis attempts at sorerdgnty. 389. U. 207 

s^^ br the parliament, 11°. SI. rtoie i at Home, 11. 228. 

-made lord appellant, 71- tMnslated Onwory XII. elected and deposed 

la the counoll, 73— his animosity lav- wa. 

aiils ttaa duke of i^noasCer. 73-7%— bli Qriuioald. usarpa.tion of lupreme p< 

selsun by the king, 7G-hls murdoF by. 1. 20. 

and pMthamouB attaLider, it Gnastete (Robert bishop of Linci 

Godfrey of Boulorna, osstom mains ce ' ; iii. 404, jk 

afislgnel to, 1. 49— his reason re 43 

fusinsthe Utlo of king, j6., H ul— his G ri ystematle lery of < 

fbatsof strength. t«,, Holi'. rl tins 432— success of 

Granada, fferCilily and iiilporla oe rat as 

62— Its oiisK^llog resistance 10 Fer O be ns li^nofthei 

Gtattsn, charaeter of the Deere m com tece ts 3 nolt— chara.! 

piled by. ii. 194. cs p rUes, 371— J 
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Bee PtoCBnte, Qenoi. ' * ' of bis ekiracier, '3H— hia peOuriei; 

anlde[<u!<ii;uaa,caB3eofbisfllgh(lVom S12— hla pocunlory diacnlties aod 

GaleDDB,' Edid by Philip IV i H— prqjacU, ^4— liomad^'^f' tba^p^pe" 

restorea to England, 66 -msurrect on and resoluM conducl of tlie barons, 

of tb people ^lUngt Obsrics VII Oi 31u— bl9 yuarrid wituUio eu:l of fern- 

and nale — suspioioua daith of Chirlos broke, iU. 167. 

dnliaof. 93 and now. Henry IV., pnllcr ond vionraor, (mvarda 

auiscord lliobert), leirlte-lB oonquesia Fiance, 1. 74, S2~dreuniaUueee at- 

oEI.85*-he Hikes Lao I\.pn»oier, teniins hU BOcoKaion, 111. 80 — tn- 

8ol— bis Bnslisli opponents at Con Taliaity of hb lierEdilurT title, eO-~ 

Btnntlnople, u. 290. his t.wbog towude tbe mi'llsinonC, SI 

ODiBcacd <!ti^r). «inqQer> =li,.llT < 360 —all gr.inted M him in 1.^, S&-~ 

—declared king: b,v Innoeeat II Sal pohev of tbe eommoas towards him, 

lie subjngtiles Am^, lij. 311— he Id- 9o' 91— he cooiee to t«i'ms nith thuu! 

trodums eilk maunfuturesat Palsc- 91. See BollnEbroke. 

100,813. Henrj V., bla exorbitant flemanda 

GaapDwdei. See Jlllltacr Systems. on pi:opo9lai to marry Uathacitie of 



Clpdooilr-scbMwn, 302, 



ol tbe, ill. subsidies granted to him, ui. £5— im- 
ience of tbe ness, B3-^ils olaims on popubirafl^- 



In his rei£n, lEO. Huceh, 19S. 

[ustlngs- lord (ie?wp. Edmird IV.J,rft- Henry VI., pirl_ 

celves bribes from LoulsXI.,i.9T — bis tbe minnnty of, Hi 



d (ie?wp. Edmird IV.J, re- 1 
or nfnslng to ^le nc^pls for of hi 



cfulred by, 1. j63^callIudo of Che —bis imbra^by, i 

■BaBBueBiJ,46i. ' ' his infiuioy, 178, 181- pnnjalon 

Oixey (ThoiDas), snrreudered by the eonsequeoee of his mental Infirmi 

,11., 111. 76, 9fl-lniportant prinoiples Heniy VIL, conduct of, towards 

invol7edlnhi9csse,7S,H0«i. menioij of his predecossora, lii. 

^nry f I. of GBaHle labels against Peter and ^tott s. 

tbe Cruel, 11. 20-;his iiefi«t and sub- Henry I. of JTance, allesad large 5 

serTaJttBUco, 40.' ' tbority eiercised by hlnJail." 



Gannt'B daughter. 11. 20. 

nanry IV. of Castile, desphaible ehacao- 

ter of, 11, 22-depoBeiI by a oonsplra- 

oyof nobles, ft.-fuUle eRorta of his 


of Qn^oy, li. 03— his scheme Ibr Im- 




Henry II., of Bavaria, elected emperor 


ofGerniwii. 68. 


daughler to succeed bim, 2a-tontesM 


Ilenrj III. of Oemiany, impsriiil influ- 




ODce extended by. 11. eB-lnstances of 




hla eiercise of absolute poner. TO. 


"ss-^iKe*'""'™""" 




Benry II. marries the repndiatBd wile of 






anuy of the church of Itome, ii. 213.— 
eaiu« of bis disputs with Ihoiuas i. 


spiracy a«alnac him during his Jnftm 


oy, 70. «ol>'-~bti abductif^ by Han- 


Beekot,213. 
Henry If[. alio™ Italian priests In Bnf^ 
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rat's successots towatia him, I7B, crease of lemponil authority under 

laS, him, 401— hia Rcces^on to the pii)ia] 

Bjjnry Y. of Ootmnny, aocosaion and ct^r, 11. 187— sstraragiDcu of tals 

fiMth ot, u. 72-prltlW grantBil bj preteo^on>, BB-hla scheme of noi- 

™l«i tha popes, 1^, and liitstdiuts, IM-lils iot«r^rBuc» 

sad Ihu popes, I. 807— pmluction of cudbb of hia anger with tho chupinr oj 

hta alltjjed will. i6.— hia lunblttous pro- PolUoca. 203— ho Iovibb tuiea on tho 

teol, U, 76— hia death, ib. clergy, 203- hia preta a Or exBrclsing 

mavi VII. of Goruiany, acoulrai Bo- JurUdfcaon, 209-h8 oxempls tho 

henik Eir hig aou, U. M— hla opposi- clergy ftota crlminsl proceea. 211— 

Unn In ttie ointl Dsnor, 233. his Bnoganu eclipsed l>y BoniCice 

icBU^' and poaBeB- VIII._,jil1. ^_^ ^ .^.^^ ^ 

1 towardB rredflric^B 



slonBof,li.7a,7i^n«, .,. . . 



Kcnry the Lisa restond to hU blith- 

rteht, ii. 74-fiHal reaulta of his in- Bnghind," U. 20E-heiEhl of napal 

gStitude,!*. tyranny during his ponUA™^ aOT- 

ISoiSs'^hB'Fmnka^'i. 15C, noiiii, 291 220, hok ■— anecaoto ot him, &', 

— dlsregmvlsd by tho Aoglo-Saiona, ii. nalt'. „ , .^ „ „„ 

258-w.lnhllshoieat of the principle in Innocent TI. eleclcd pope, ii. 280. 

England, 824-326 -elucidatory nots InWrdlcla, ii. 165, 240, lio/e i, and 2*7. 

Herelt)rd(aailanddukoof). SeeBohnn, Ireland a inediie?al shue depot, lil, 29S 

™e™on[|UMor, ii. assfnotea. bu.'l, 127- Leo II1.>b prqlsct of mar- 
Hilary depoaed by Leo the droat, il. 1S5, rDigo between hoc and OharleuuienOi 
ffiiiiebmnd. See Gregory VII. laah^l of Baiarfa (queen ot CharloaVI.), 
Honorius III., eatabliBhniaut of mendi- infamons ainduct of, ton-^ds her hus- 
caat orderi by, U. 186-refuaal of hia band, 1, 78— her hatred of Armagnao, 
reqnesls by France and Ungland, 203. and its consoquoneM, Sl-Jotns In too 
Bogh tho Oreit ot ITranco, proouTM the treaty with Ilcnry V,, 84. 

elecSon of Loula IV., i. m. Isabel of Fiance, uiaraea Bdmrd II. o( 

Hugh Capet. Se« Capet. England, 1. 50. „ ^ _, . ., 

Hun![arUu9, raYBges in Europe by the, IsabollB of OastUe. See Ferainand II. 

L fe— their CirwJty towards tl» clei^y, Isidore, publication ot the Falat Decretals 

83 no/el— their converaion to Chris- of, 11. 100— their character and objsot, 

(ianity, II. 102-thelr wars with tho 180, ISl, and noM-Mthorilj accorded 

HunjjlS, kings and ohlefi of. See Au- Italy, o^wnp^i by the Ostrogoliis, 1. 16 

drSrCorvinuB, Unnni,Mlea, Ladlslaua, -la subjeetlon by the Loinffards, 21, SS 

Louisof Hungary, Siglamuud,Uladla- — ™'"l"'*""'*5J''''"'!?^^j1^|^^^^ 

Hungarfbrd(^ Thomas), elected speaker, at '^['^^g'jjj^'j^^a toforTta'htolo^ 

H^nn^des (John), heroic cir«r ot, 11. at MmtB monarchs Herenger I. and 

108,101- hisdeath, 104. H., 846 and ?w« i— amnmpbon ot 

Hnss (John), burned to death, ii. 101- power by Otho the Great, i*.-i«ecB- 

chamctariiuos of his schism and his tion of CrescenUns by Otho ni., 347-- 

filloirera,ili.837Budiio«',8S8. elecUon and subseiinont troubles ol 

iu."."o.., "..-... "".^~ , ArdiSn, (6.— condition of its people 

Innocent III., poraociiUon of the Albl- under Honij n., '■';;:;*"^j3t^''°^ 

*^-hia'si' fci! ^dSo'n^Jthe Son°o°f Oo™dTl.r^nrco?^oiiSt?on 
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™h?C^'a 



Itedom 



if ItaLj, i 



Jsrqnerls, Inenireniion of Uie, 1. 63 anil 

Junes II. of Arwon, rBnouucra tho SI- 
EiLifia croWQ, i. iS5— Inyeatea witli the 
Banllnlua crown^JI. 220, note '. 



rBmclt^.SOS and 
IB Clwrla, WS. 811— onri- 

htonlim" Ui. 66, ««sl. °''°'"' '^ " 
John I. ofPrance, birth and death of.L 

S7imdii«ftl. 
-ohn U. of France, cberecler of. I. 63- 
Caken pii^mer at Pidtjcts, eS— bealons 
hU daoEhter on Cbarles of Navanc, 
66— submiW to the pee™ of Btetign!, 
eS-hU isipQiiee to Che ci>ji»iie oi 

ohn of Crecida, deiilgns o£ on EiclLj, i. 



JflFuiia1em,lbnQdatioai>ftheklDgdoiD of, 

iwtoFed bj the Uhristlma bf Uie Sara- 
eeus, 62— opprenriTo sjeteni of mar- 
da^ there. Dcdei tbe ftndal ajBtem, . 



I the, I. SOT— tiiebr ei 



ha Xxn. (pope), 

i»h Loula'rf'^ 
«cuteB the FraDi 



rates, 226-h\s i 
[! ipS^l,"eon™l 





Jalia,.'< betn^eJ of Spain to the Moore : 




eredibUitj of the tegend. ii. 68-66. 
Jnrj. See TriUbj Jury. 


nMsnlLna: them. «,, noli— the Jew- 


migne. i. 2SS-Tarione iaoda of feudal 


dronoing eCor;, 280, nrWi— thelc early 


jurtadiition. SS4-JudiciiH piiviieg« 
asefpied to the ownen of fie%, Sag^ 


eaftd to (hem, rt.-declta8 of their 
tKLde, SaO-tb^r addieUon to eoin- 




tiliU b; comb&t, S3i,^,niilnBlii— 


oUpping,8i8.M««. 






Umltatlouii on trial hyeombat, 240, 241, 


ate ofi i. 87, 8B-her betrajer. 92. no« 1 


242. nol> 1— royal tribunals and their 


—her name siid birthplace, lt8-e™l 




merit ot Soutliej'B poem. 1*7. 


242-the parilameut of Paris and ite 


<wnna of Naples, married to Andrew of 




Huns^ij, i. 4S3-her liusbiuds mocder 


of the piilice, 826, 326— Ita coniiltntion. 


Imputed t» her, .*. lud nWci— she 


S27— Imperial chuuber of the empire. 


dies b- .ioknce, 467. 


11. 95-ltsfiinctione and Jurisdiction^ 


oauoa II. of Nuplcs, and lier fimrites. 


9B-the six .^Klcs and the Anili 


1. 16»— her inFillatJOD relaUre to her 


e«uncll.97,9S-ihanLclerotthel[lngis 




court in England. 817. S3&. 401— im- 



John II. of Cnjtlle, wiso govemmcnl by 

the enirdlins of, durieg hie Infoiicy, 

" ID, Sl-be dlsgiwcs and destroys his 

irite Alvoro de Luna 21, sa— tale 



819— origin of tbe i 

ilo-Norm 
J, 820, 8 



ditferonce be'nean Mia Anglo-Sjii 
anA An^Eo-NOFman eyRtems of iuri 
prudence, 820, S21— complicated chn 
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SiSand nnff-jBrisdlction of the king's 
Douncil, iii. 133. Ill, 286, 244— !»%- 

Ba! nun I— mrily nf In^WncM of Ulogui 
MnOHOdadtm. 160. lEl— origin una 1 
JDrlsaklioii of the coiut of oEiuHierr, 





See Leanvins. 


the, m. 18B-Its compoalHoD, iS— its 


Ldura IPelrarcli'a mistress). Bee Pe- 


eociDaotmieDts, laa-lluiitiiCiODS oa tta 


tcareh. 




Ijn.a,chamcU[i!«e80f,aUerlalii periods, 


Jomn.™. .■t.-lt. legWatl^ «^<us, 


i. 288-8tudy of the ci.ll la.., iii. a»- 


1»7— Lta freiiUBiit lunution wtth Ita 
lonb'houw, 139, 140. and n°lu— >ie«s 


Ikme of the Bologwese school, 331— 


neces^t, (ftr legil Hoowledse in med- 


of Sir r. t^Enie on Che auhject, 


i«.nl magtstBies, SaS-aopopnlnrity 


239, 2M. 


of the Roman l».v t» England 393-- 




neslect of tho elder oltUlans, 8&4 and 


'':s,"»!;-ie:a.ws,T™i2 


nou-i. 3eeJu8[l», 
Learning, causes of the d«llne ot tti. 


r.arSiiSr.-.'.'r.tistr 


early dhristioos, 25S— blighllng in- 






143-1*6— KajQooftra'j Bttemptal lef- 


263-comiption of Che Latin loogoe. 


ntsdoa, 14S-Chair aia.ua and re- 




murkAlile liiHiKiDce In SpUn, U. 14. 






268-oluinge. wrought by the Itallatu 




and Branch, 28B, SBS-iMglect ot qn.,n- 


lAbonis. UQonnt of in^s pnii to, HI. 




m, 852— Hsgi-eo of tomtOct tbereby 


AugustiS oni othe«, 3fl7. 268, n^^ 
ctaaoge of Latin loto Komance, 263— 


LadHlBiu of Naples, accraslon of. i. 468 




Energy dIspLjJd bj biid, 489-hta 


sfeet of the disuse of Latin, 271-iguo- 


death, -fc. 


rance of vorioBS soTorelgns, i6.,no(ij— 


thnoe, %.— hlB denth, 104-suspicion3 


extent of CharlemiBne'a aoa Ainu's 




the cletsj,97a,273,aoaBCKi-sc.™ty 




of books, m Bui nowi-erasura of 


iMbartairi (Iinilda''de), palbetio tUay 




of, i. 3ST. 
lAncutec Idnlie of), aacendencr of, cm 


learned meo, ii.— John Seotuj and 




Ed». III., III. GS-hie ambitious p[«J- 


tin eaectn of religion on the Latin 




lies, an, nolf— prsTolencB of sup rsU- 
tloQS,^, 2aO-revlTil of lltemlnre, 


^mo^,''65™"j^»«'-li'"''l""^ 




889-Mudy of cirii ia«, 390, 383- 


mB%5^°^tui"Ki?heri™''siinet<^ 






Alielanl and i& nniisniiCi of Paris, 


BS^^iMe 






aauK« of th^t eelebritj, 401-Bpr«ad 


LtuiOo (Miohel dl|, cause of tho elera- 
Uon or, i. 41»-bi9 Just exereiss of 


of the seholastlc pbllnsophy, 40l— Its 
eminent dlspntants, 41)S-lDflnence of 


poirar, 1*4— sent Into esile, 421. 


Aristotle and *■ the chumh, 403, 404- 






Lanfrauu (archtiiahop), anogonC eondueC 





gusges, 40S— the tronhBdours . 
proJuctions, 408, 410-ori;i 
French lanfiOiXffe, 411 — mivl' 
compositions. 411, 412-Sorc 
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lungnB^^ ^7i 4^18 — e^nBBi oT Italians 
(br irrltla,' In Stench, tift, naus~~ I 
DnjitB and his Ditine Oomsdy, 418, 
422— Fstrsiish and bla inltlnn, 42S, 
^-Ostrn of the IlDglish tongue, i6., I 
— Liyiimoni Brot, &. and Bowa— 
KolierC of Qloncestcr tmd ottaci uietH- 
cU iml*r«, 437~inarit of Pbm Plow- 
mna'a Vision, il - - - 



DmliiaUng popes, Ik. 



«'i5L^'iJ 



eutim 



:ef, 428—1 
ilns, 4m 
f, 431— i 



I centuife9,iii.433.434,nn 
- LoLLarlts, rise of the, liU 



:,432— Imnscrltieni 

i™,.m-n,,».,»n(sa_rftrit)-lad dcr- 

of bDohB, 433^»coveryof cliualcal 
U3cii|>ba, 4fll— eminent labanra 
his field, 431, 486-iDTlTal of the 
J of _ QraeH, 486, 487— sIb( 



id by the meal 



», 4S»~se[Tl«a 



-eppodUon to the' study c? 
,^11. .L Oxffti'd, 44£~-&me due to 
la and Wlnchesler schools, 4i3— 
-euUon of planting, r'A.^tfrst books 



1. 210— tha "Ghaniii de More" oc 

211, ^, afe-Cli.'vrleii.agne'Btegialati™ 
asseiublies, 212— cessstton of u&llonal 

ons, 216-^the coon plinUrca, 217— 
limitation of tho Wpe's power, ai7— 
BQlistltule; ftr leglsladye uutharltr, 

nod lls^'osKraj'^'S^onyiKatton 



Lombards, orlglui^ settlement of the, I. 

mlnloaa, 22— debated by Pippin and 
ahorlemA^s, ib. — their mode of leglS' 
lattni, m^oilUan of their Itomui 
BubjeeCs, 287— inn^rese of thelc cideSj 

^6 — democratlo tyranny of the larger 
oitleB, 356 — deatEOQ^n of Led! by tho 
Milanese, ib^ nod nole^ — courage of 

royol palBccH from Lombu^ cliiwf ib^ 



.. . jbard idUes. I'b.— doftat and 
fl^ht of BarbaraiD, S9S-^eue of Con- 
BtuKe, rb^ — their flucceesful roslstaDce 
a lesson to tyrants, ilSS. as4— their 
wora with Frederic U., 878— party 
natnro of these stniggleB, 574— airanKo. 
ment of the Loiubacd eitiss, 874, 876— 

Erederlo, 376— their ps-pal snpporters, 
Ul.~^a,aKa of their snceeu, 37S— thinr 
meims of de&uce, RBD-latecnnl goT- 

the 09» of pojeetl, iaa-poslHoq of 
arlstocraUc ooeaders anuti^t them, 



3, kd— ortlw 



I Longehamp (millam. bishop of Ely), 
cOBatltntJonal precedoBtestabllshBiby 
tbe baolihment of, li. 307. 
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tion of the maglatn 
1 municipal dtvlfiU 
d iBujot, 211-not 



Lorls [iUigst dl), mvia Buccesss; of, i. 
LDUiQin (Boa ct hoaia tbe TMbooiir), 



62— hia Mcond oipodlHnn nn^ dailh, 
ii— hia lisWbllstancnta, 218,^30,239 

Uce, 239— the PmgmatiD Sanation and 





3 JeolouBT of 


his hiJI-hrelheT! 


29-te 


rritotiBS ■JMMtohini,2B,30; 


Budno 


X^^'"' 


itmaexcommuBi- 








IdukTof Sail 


ray). eleetea em- 


C 


1 of his achenif 


..ja und Jiolel— 






ouplol relatji^lo 


his MI 










li/sB 




wilh the m>^. 


22a-1i 




o„a, 22»^e diM 


DU&b9l 


■i!Ted. 22i. 




iODisI. 


(the llebonidT) 


' snisseeds Chitia- 


Sl'^?? 


ihia oniellj- 


to hie aepbe^ 1, 



Looie X. (lAUia Hutii 
death or, i. &6^-tre&tt 
andSunllrbfPlilUpt 



ser&oai, £ 
(Tiaia rnxea, 223. 
>n of, i, 94— his chi 
iej, 94, 95— besto 



B5-gfanta 



Sfl, 97— liH 






Qtarriage and Its 
enmity of tii«el«STA^DBB him, ih. — 
bis pmaUcs rt^tlve to the hoarinfi of 
eaoies, 2S4, fluni— bb ittempted da- 
jMBitioii by tbe biahopB, ii. 150, 151— 
be proUMts trial bf ordeal, 111. Si3, 



testa nltb Cbarles of ^urltundy, 97, B3, 
and HOlei — Md with Mary of Burgun- 
dy, 101, KB, and Bolcs— hie lajt «isk- 
iit'SB and Its tamre, IDfr-hla belief ia 
lellss, tl. and tmu—conpl boast reliHra 
tahiseaenoDliments, 280— olvio liberty 
emsoDraged by him, 246— he TepeaU tbe 
FngDi&Bc 3>iactlaii,U, 242--4ils people 

rS mrdinaJ Belue, ^ note K 
LonlaXII. BeeOrlesDS. 
Louis of nnngarj iovades Naples, 1, 46S. 
LoHla of AnJ™ adopted bj^Joajma of 



Louis of Germaoy (aon of tbe ahoie) 


Lonls 11, 0/ Anion aad Naples, acces- 
sion of, 1. 4fia-snbdued hy LmUs- 


made king of Bamria by his father, 


1. 23-share of empire allbtled to him 




on bis fethet'e death, 29. 


I:Ouls hi! of AiOou and Naples called in 




by Jotinna iT. I. 4afl-bis doubtful 


eKnctffll by tbe French nobis) from, 1. 




131. 


looia IT. ("Outremer") elected kioc, 
1. 132-Fult's aauoy retort, iii. 871, 




by^ll. 21— di!«raoed anJ behonded. 
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Louie vi',, 'stale of' France at the acces- 


lied, 41. ° " ' ' ^^ "'" "" 


sion of, i. 37-hi8 Hmtests nith the 






biBhopofSarBKOsaa,ii.4i. 


in judicial matlerj, 238, iioH t. 


Luna (Frederic count of) claims Ibo 


Louie VII., unUxrard marriage of, and 


throne of Aragon 11. 43-care taken of 




rlghte. of the clergy, B9-Jplns In tbe 


Luna (Peter d^). ''gee Benedict sm. 


second crusade, 49— bta suiimlsslTeneae 
m itome, 11. 213. 


Lupus Servatus, llteiarr paribrmnnce* 


o!f,iil.447.«o;8i. 


Louis VIII. opposes Raymond of Ton- 




iDues, 1. 41— issnes m ordimwce 


oners of war hy, 1. 91-hettays Joan 


asalnettheJem,2ie, 
toufs IX. (Saint toulBl, accession of, 1 


ofA«totheKnglish,92,««sI. 


^-^vdtrf_toeJ|a™s^^st^h,W, 


Ha^a Charta. See England. 




»^reW™'&e!^ ffi'^^dTne m 




fluence exc?oisci'o.,r him hy bis 


472^hl" success, 475-^fal°ure'of'''hla 




assault upon Iteigrade, ii. IM-he oap. 



Ho,t.a=,GoOglc 



« o! thoir praichinw, 
insiMpriyUegBs,!*.,!^, 

ps. See MUitory Sya- 



MannBictures. aceTrade, Matovinskn ajniBlr, clinractet 

Alan[iRcr[pt9. See Learntng. times during which it rulod, 

Uucel [Mnaiftnte of PorJB), vhr sssas- cliroaoloiiiial aketcb of Its ain 

Blnited. i. 22R. 125. 

[ MiJdte s([cs^rioa coinprlsEd ni 
Milan /ksoIuu' conduct of the p 

■lie, feO, ISS^Iomeaey of Ilenry V. noM i— :ia sieEe liy Frederic' J 

ui»sird3 Uim, 185. deatructton of Ihs city, 380- 

HorgiirotorAiijOn mankHl (n Henry TI., tiatips In the IStli penlurj, 

18is,lSS. "Sl^^VI. ™^ ^' duchy' oTl&o. »9r-^Mi 

Meriuer'fl conipssa, Imdition of tba la- IhsMllaneaeclerKj.ii. lT9,no(i 

Tentlon of the, iil. S14, S16. Lonibirds. 

Mwllime lawa of cnrlj Umps, lii. 816— Hililnry syBtamB of the mldd 

nrerolencB of idiaeT, 316— iftn of n- ' ..._... 

prisnls,S17. 
UairlogH, mpilclond decrees of the popea 



Crecy, Piritiera, sad 

, ,- r-r— 8Jj— diflftdvantaiea of B 

rolae^ll.lBS— dispensations and in long campaignB, S 



n (prtno 



dwth. fi. 42^ ""^ "™ ^ ™ .uu „„„ ., „a-«.iau 

Martin V. elected pope. U. 234— he con- rcjnlar iOrco by Ohaites VU,, 28B— 

BngerattheBi^;]lshatatntcofpr>ema- 448— importanooof thrar cHmicrlp,!^! 

nire. 238, nolG»— lils concoidBt with anit rd/eI— theli fOrelitn aiuillu^, 

Englnad, 233— powers rent-red to him 44B— arms and armor, 4S0 and MI* ^ 

by the Qerman concordats, S40_re- cKl»n< axeased ftom unlce, 460— 

l^y of Bo^undy. See Bnrgnndy. aystematio levies, 462— spirited refusul 

Matilda (coualesB), twiuesthe her doniin- of tribute by Florence, 463^l[ Jobn 

iona loKome,!. 386. Hanliwqoll's career, [ses Ilawkwoodl 

Matthias Corvlons. See Coninus. — enilnene Itnllan Eenerais and their 

Maiinilllin of Austria marries Mary of sarTices. 466, 468— probable flrel iu- 

Bunfimdyji. 102— bBcoDieakingofHie etance of half pay, 466 ajiS «nf««- 

Gemian' throne, B4^ie eiangnUhes 45B. 467, and Kon^mB^Umn, »"(! 

tbe robber-nohlei, 95— Institutes the crosn bom, 4GT, 463— adiintages and 

Auliccaunidl,98— Bilentoftbeempire disulnintagGS of annor, 46EMntro- 

at his accession, 99. duction ofgnnpnaJar, 46ft-clnnnlnes« 

Wijor of the palace, imporlanee of the of early ardlleiy anCt fl»«miB, 4S0— 

office of, I, 20, 119, 120, 169. Sea Increased efflclency of infentry, 461. 

Charles Martc1,PepinHertstal,BbrQln, Mooenlio (doge), dying prophecy of, i. 

Hediei (Salvestro de'J, pti>poses to mfti- 446, 1*7, and r— 

gate Uie severity ol^ the lair in Flor- Moguls, rarageii 

Bdce, 417— rise of bis femily, 477- " ~ 



Moguls, rarages of the, 11. 128— their 
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[ni. Hi. noui—mtt&d spirit of 

svsleiii, 116, 116— career of bis M- pmilalimeBt flir, smonirat the Fis 

gm. ' See Abbastides, Moors, Otto- 1. 162, llig. md nn'ss, UT. nnd iti 



—Uinta of It^, ai2-^eci 



l^ uti ^STm"""" "^ "'"^''- *'^'™ sutjugatod by Roget Oniscard, 1. 

Mooasteriw^cultiratign of nasla )!md3 Muifred an* Chnrlea of Anjou, 881— 

by, 11, 133 -leas pufo sonrcea of in- morderof Iha rlghtfulhelrSy Chi.rlea, 

«m orbooks' b^tt"'' ''m s^K"""' "t ^'''''*' ^ '*" ^''•■'1^1— °'^'!<«iioi 

Df tb^T ebnrltleR. Ss'and ittu—vicm nmidered' buaWud 466 snd nnls i^ 

of thariiinmutsaaT— their anU-Boelal LouisorAoJcaaiiriCbiirlMllI.,4BT 463 

influunce, 288— thelf agrienltural oiet- — leiga of Louia ir,. IBS-aiobilion of the 

tJona, 340 Knil HDle. young luag LadisUna, 46B— bis daith, 

MoMj, htgh Intmeit feii Bjr, 111. 819— i*--j!suma IT., ber dees nnd liar ftl 

„..„K..,u . .. .,L ™ __. Torites. 46B. 470, nnd 471, «n!»— cai«r 

of Alfboio, 472, [see Alfiniso V,]— 

InToslon of the kingdom by John of 

QHlnbrla, 4T3— bla blliii«, 47i— Ferdi- 

— .-.-.,„- .w-.^.^™, ..j,,.,- ..^w.uioii. ^.°^ secijrtl on the throne, ib. — bla 

Hon ttorl'(9"mOT do), hen da the oruade ™"' " "^ "" ""^"^ "'' "'■ ®' 

^'Sr^'U*'?'"' ''^' ™' "^ '^'"""Jl termed, i. 20, moI!"— its peeiiliw fca- 

BngUnd, ill. 29. 12B— "hen^ first' ere^cted Tnta'^t Sn«- 

MoDtftirt (iilly of Bdwrd TH.) obtsJns dom, 124 and niKe-dBstnictlon of iM 

the dnchy of Britaov, 1. 105- independenoe, 125. 

Moors, auMsBseaot tin Bpaolards tuMlnst Nevil (lord), impsMbed by the commons. 

the,li. 9— victories of AltOnm VI., 10— 111.68. 

Cordo™ lalTBii from them, IB— lis abn- NIcolua n. (pope), innoTaHone lutroanoed 

cause of their non-e<pulsioa ftom Nobiiitj, origlo of,lo Pranoe, i. 159, 180, 

Spun, 16. 16. and no», 1S8— prltilegaa confrrrrd on 

[- 44, Hole =. rioge nitSt plebeiam, 182- letiere of 

of Norfolk], made lorii appallaot. ill. ferent ordara. and ri^ts belouj^iig to 

-bla quarrel with Boliugbiolio and its ii..nfilsa—tbebr right to coin money 

■—""■' "■ ""' —'• ' """, 20t-l;D levy priTats i™, 205-- 



Unnlclpal Inatltutlona of 
ptovinolal oiHoa, t. 327-lr 



[ blshopa. S33— mm 
t of the Trank cltlt 
.te tonus of Spain, 31 



nobility, Hi- 158— Shar patronfl™ of 
robbera, IBl— German robber lords, 297 
—legislative prorineo of (be English 
robflity.[seeParllainentl. 
'Moib '"■"'' '"""""^ '^' ^^'sod. 
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M3, laa-beneficliiL eStc^U of thric 


vocntioii of tliB ajdoi of Jranlifoi 


nm.6rM™, 188-ttielr li.oursions Into 


prodBCBl bj tHe ^Blae Suntaii^ 




leuaurs, 851— their iDTS^on of Easbiaa, 


IBl, and noln, ail-i»|Bl sniro 


J(otanghain(mrlof). SeeHonbray. 


menu on tbe hlEnirohy, IBl— cio 
tion or mgoAilerlris j^ splac 




control, 16S and n^u^-kingi • 










Od-) (OKbWsbojil. BMllunaUn. 
Oleron, k.iRoftm.8ie. 







I ro^ rlffhta by tho 



Onsorj VII., [»« 



°"£S:i:" 


Tsr. 




jurisprni 


th«>B, ifiT 




Othmsn. Se» 






6KC11. b 


Omo II. and 


■Wi 



ny, II. 61 



of Ilolj', bj tb 
■thairdoffli 



, emperei 



IL 129— Ihoir 



i; the Ullaneae, I 

insequenceB, H. 76— obtilna 
itlon from Inaoc«it HI., 
£ fiuriflnderedby bbn to Ini: 

n 'dvDBsty, ft 

i— -— " — 

— tbrft 

Amiiralh, IIU.IIK— ttaejcsptitre L 
BtuUnoplo, JW—Barooma alum 
•aied theceby, ISS-lnstltutioD of th 
Janlarlea, 134-i^iupeDslOD of Otto 

Oxford nnlvBTslt;. See Learalng. 

Pagin BapgrstitlDUB, causa of Uie Itmltel 

Palaces Irojnll, Why 'eioluded ftom Lorn- 

barddtSos, LS&l. 
Palermo, fbundatisn ot ^Ik manuSusture 



—di ft Hitl 13 of iDaTcliige, IDS, 199, 

200 — e lOHchments on oplscopal elec- 
U 201— and an rlghU of patron.igs, 
302— m data and tbdr nbnae, 20&^ 
th Fragm t SiiQclian, 201 and Tula 
— prel t. I taxing the olergj, 206, 



riidi H 'm, 211— oppoBi 

1 ret by £ eland, £12 and ncl 

I t poos t n of Pmnce, 214— oa 
f B If Tin., [see Bontfece V) 
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ato— 

la rraace, sk, HB 

eCDksIutical Jnrla- 

)I«— declina of 



(Uoijiaa,211,21B, 
napsl Inflaenoem Italj, and i 
2i6 — despicable nature of later Ii 
diets, .■ti^nDiEi. SMChnrob.Olt 



Chelr Tlgbtof granUng uid i 
supplies, S4— and to make sa 



it ledslafdTe rightB, 
uEiD[isuDn of ^[ latentiona 
jmpllslied, 88, ES-thfJc fii.1 



B, 76 and — limiBt 



ehBir lion growUi, HI. 

ments of tha, m. 8— ikli' by wbioh tba 
eplrituat peers sit, 8, 9, IIS— earls and 
buMBB, 9— Uieorles of Seldeu and 
Itlsdoi, ID, 13— IcDKnts ia Dbief In. 

aentiUon, 'l6,'l6, and «oft»— oounty 
npreBeDtadoo, 15 — parliaments i^ 
Hamj HI., 16, 17, and nolii— koigbts 
of ths ebus, how eleoted, IB, SS-fiiat 

20 and M» •— qDosUon ofimHrliet 
dale dlwussed, 30, ^, and nonj— the 
parliamiint of Aatou Biindl, £8. naU ' 
— tbeBaniBtaple petition, A.— oanse of 
rammonlng deputies ftom borougha, 
aa, 88-£<bloa of parliament IsU tno 
boUiseB, 88— proper biL^ness of tbe 

tabllibed bj thein, 43— tboic stroKles 
nitk tlie king relative to taratton, S, i1 
— eononrrenCB of toth liouew in les^ 
laUon male neoetsaT^, 4S— dIstlnoUiHi 
betireeiL statutes nod ordlmmoas, SO, SB 
— Intorfereuce of parllunent 1 o mattera 
of nar and peace, 58, 54— rigbt to In- 



liTfab eipsnditm-e, 59-61— ano' 

thej aid ths duhe of LaDcast 
no«l— tbetr obai^ea ^adnat tt 
of auflOlk, 68, 67 — aubtalssl 
Biobard to tlieir denia.nds, 6^ 

blm, 72, 73— they &11 nndet b 

mission, W 76— neci' ' ' ' 
Eiebacd, 7^ant!o 



publfc atWra, 64— their riibt to tm- 
poMb mlnlstsMiBa— Heury VI.'s mode 
of evading BnlTollc'B impeaobment, ib, 

9S— ptinolples InidlTed Id TbDcp'a 
case, il.— iBfrioKemeote on Uberty of 
speeob, 9U— privilege of origioailug 
mouer-blUs, i6d, 103— tbc tbiee estates 

103, ICtt— 



>f Che realm, IC^, s 



thereon, 106, 106— oonnty franchise, io 
whom Tested, 107 ana noEs— represen 
taHon of towns, 108, 100— poitial omla 
Elan of boroughs, 100, 110, aadHoifi- 



OBElnallj eom 
,4, m-^tloi 



.™,S, 

26, 132-ret 



m, JJM-oreadon of 



-m— olei' 
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Paschal n. [pope), opposlUon to iniead- ntbot relatlTe to cidiiaM, 204— popa 

tuiratiy-i'' W, mtW, anl 182, nolei arefioi^'s meoacsa hinanU hini.il. 184 

—bis asimo^ty agi^iut Ueoi; IV. of — hia f^pi of lanocent III., 1S3— takta 

Oennaii)', ISO. back b<s rcpudiBtel wife, 193, 

PaBlonreaux. See Superstititjas. Fhillp lit. (the Bold), atcesslon Df, 1, 63 

PavilidanB. Bm BelipoDS Socts. —his conduct lowacils the stchbiBhop 

Pftuperl™, sUTfty chosen as u refnge of Lyons, 69— he ttiies the clergy, U. 



;e llJialiop], character of, lil. 366, PhiHp IV. (th< 
]f England. See Nobility, "—"- ' 



policy adonted by him, ib. — 1U8 rHont' 
ment BEUoM ftw EnKllsli Ung, ib., 
nott — hla nwidulent aondnab t<iwBrdfl 

I couBlltutiOQ of him, St, — BacoeBBl^ rcflLsttnoe of Chv 
FtemlngA AgadnsB hla aCt&cka, 6A *aA 

rbop of Aries, U. nou i — bit fUrtber snqnlildsas, 65, 
""-" -' — -' hma, 66— dolnis a rieiit 
ibe cdn, m, iiaut-Saa 



carl of), 
I. hy, ill 



SMHlIngtoGi 



p. Chafloma^e — bo convokeff tbs Statev-G^DOx&l, ^ 
Si\ oi ,. — and no((-*l» motjTee in cmbodylni 

the dcpntles of tonus, 222-he Cue!. 
the clewy, 11. 217— henrresta tlio popa's 
legate, aiU— be buma tbe pope's bulls, 
.J, 1. «u— u.» luu^^-vi! u.iL ^c u™,..- «.— retallatJon of Iha pope, -iW—bia 
>iesDfBian<»,122— heTestorraUie ns- Etcatagem ag^nst the pope, 221— i(e 

— of Aharles Ugitel), deposes Pbilip V. [the ij>ag], Bssumptlon of tbe 
rlo III., i. 21— MEends the throne, regency of Franco by, i. 56— rlolales 
.Mues the Lombards, 22— his hia treaty vlth his brother's wldon, 67 



Emia (SOI 
Childeilc 



Illative asaeniblies, 212. ' 


-SaUo law confirmed in hia reign.' 69 




Bge'fm. !»2. ™" ' ° ™ « 


-result of his attempt at an eiclae on 


Percets(WM. See Edward m. 


silt, 224- 


Peter the Great compared iiith Chaile- 


Phihp VI. {of Valoial, regency an* coro- 
nation of. 1. 69- sfectcfi of his cbarai- 






Si. •^"- '•""--" "•"'■■ 




Philip of Smbia elected emperor of Qet- 


ae!>tli.SO. 


Phocas, Eugposed roocBsnou la the popes 


Peter the Hermit. SwGmaadea. 


PclTm *f iT'n'ia^ts^hn of Pro. 


Pickering (Sir James), tenor of a speech 
made 6y, ili. 69. 


cWa, l.*4H3— he accopla the crown of 


history of, 1. 376, ™». 


ffioUy, 46i. 


Peter IV. of Arimon, character ad reign 




of, ii. 42— COLiaequences of his at- 


aiS^diacnlty of reprea^^ng it, 817.' 


tempt) to aellle the croivn on his 


Piaa, early naval and commercU^ im- 


daughter, id. 


portance of, i. 424-her wars with 


Petrarch on the state of Trance in 1360, 


Genoa, 42S— her rererses and sale to 


1. 68, iwU— hia eitraiagant tiews rel- 


Piorenee, 426— effect of the crusades 


atlie to Rome, ^, «of>— his personal 




SHSSSSsS 


Piaani^'Krdefeatcd by'the Genoese, 
and imprisoned by the Venetians,! 428 




429. 


bbW— hla eBOrts ibr the preservation 


Plnsir. SeeiEncasSylTius. 


PodEat4, peculiarities of the ofBce of, i. 


lied 01 dngle? 463,466. 


382,^. 
Podiebrad (deorge), vigorous rule of 


Pblllp Aogoslus, accesaion of, i. 88— he 


eltea John kingof B^laod bet&re hta, 


Bohemia by, ii. llS-anspeclea of 


».— deprivra the Bngllsh crown of Ita 
Brench poaseasions, 33— joins in the 




Poggio BiciolinJ, aerrices of, in the r» 
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Pomecs, battle of. Se 
Pobind, poUtyof, nut 

i.l87. 
tote (Michsel de li, ea 



di. 65 — and nnthlbldaDi concemjus tUQ eaup 
IsB him, niitUiEBiSffi — soiiUnneilspiwulofhe 
encD.eT cide8^1ad-4tilctneasDrL^ludlsin,3 



— subBeiuont proceedinp roladye to — sohiam of the Hnasites, 897, W 

Porcaro, revolt maaeith of, 1.408. Eepr^tiMon of ilia lownB. SeePirlla- 

prjgmaHo 8n.Pct1on of Boutges, ii.242— ment, Slitfs-Gencial. 

rq>ealk^d by Louis XI., ib, — its popu- ReproEejiUtiTO kglslatJoQi fii^ genn o^ 

Istity with the people, i6,— UbecWea i.213. See PMlinmeol. 

seoured bf It, 24a. BeTeuueg of the kings of FrB,nce, how de- 

PrngmiUo Saootion of St. LonlB, enact- rived, 1. 206, 209. See laxaHon. 

ment of Uie, II. 204 and aoli. Bichiai I., non-succesg of,iig^iisl Philip 

Fagm DniTem^, opposition of the no- AugnBtus, 1. SS—jolns nitb PliiUp la 

bles to the lnaatatfoo of, 11. 100, ?ioIs> the erusades, 61— hia prowesa i terror 

— &te of Its reotor, il>. eioited hy hie name, >f>. and «o» <— 

Fie»iiouB,orlgiaoftliaadjeiiUve,ll.l42, hiarefusil rrl&tivF to Iherightof ^• 

servalionson the, iS^I, 244,^248. ' See ohsjicellor, abWna^aaent of the Una 

English Conetitntlm. of Oleron Imputed to him, lil, SlO—hie 

Frloes of Commodities, lU. 347-349. ohacacler se a tronhadoDr, 439 and 

Printing, invention of, iii. 443— flrst books nolt a. 

printed, 444— It^an presses, ii>. See Riohard H. losee ground In Fianoe, I. T3, 

Leunlng. T4-^ls mtanatlon, UL G8-^a conndl 

"--'-■-"- —■ — eslre conduct of, 1. 120. during his minorih, «.— his stctuglaa 



aroftheJ.B 



iriUi purilBment, 6S-<»-e 
charmctei, 6G— -lua depem 
ToHtes, 66— ilia nftuu b 
Is Pole, duke of BntlDU 



It the Franks fbr him^,flT— tie yielde to bhdr demands, 



murder, l.WlM, and iiDEti, 197, and flS-^ta' farther attempta at indanea- 
_„.. nt, .,._„ ,.._. ^j^j rule, 72-^ilB complaint a^nat 



imooB, 74— thdr Bnbmledoni 

preiogatiTo of, iii. 142 and 143, note. »nd oilier arbit»rraotijT5-77—neoes- 

^ty Ibr hIa depositdon. TS— progress of 
Races, tnrbulenoe of the Carloiin^n the oontititnlqDa dnrlng hie lei^, 83— 
bcriod ascribed to the antloathv be- extent of his m^pnutlDea ralanve to 
le nieing of money, 82~S4— his attaolc 
pon Haxej, T6, ^, 
_._.j!ira {e«J-l of Oornnall), nhoeen em- 
peror of Germany, II. 76-BbBBrillty of 
™^=„^, w^^™..^,. ,=„„^,iu==.„^.. gj^^^^i^i^jj^g-jYjjj^i See Tort. 

reverses of hie son lUymond, 41. '^ Kidlng the clty,"meaningaf the phrase, 

77 Mid'«o(ea— instanree of ragemase RiaiH jiflcola di), suddea acrsseloa to 
In England, and principles deducible power of, I, 401— hia ejiilc, reosll, and 
therefrom, iii. 184, 190. death, 402- Petraioh's enthn^asni to- 



is respecting writers, ill. 4: 
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Hpsiaedea Wen- — est*ut of thfir title to canonizaaon, 

' ' Saladiu, coLguest Bt Jeruanlem bj, I. 

wsriare, i. SOS, Salic lauils, QharaotEristlca of, i. 160-162, 





Goto, oreaibU- 


its euactmont, 271, 372—113 incom- 




IB ™ to,'ii. 63-36. 




-rj 




SBncbo the Sreat baatows CaaUle on his 


^ "s^ria^Krf 


BMOnd son, U. 10 — be incoriBrales 








tz 


us ho, i. IsB. Sw 




by,210, Kolea. 




Sanclnatj, ioititution of the priylleBe of, 






lU. 2S6. 




da so EccbUd. 


Saracens, expulsion of the, Hdui Icuice, 




emptK of. 1. 16 


i. 20 ana «o!.>— thsir Inroads upon 




babacomracoa,,^.- 


Ilaly, aaand tuiu a— Eudon's grtui, rio- 


r„ 




lorj over Umn, 181— Ihdr conflicts 
nith me OtarlatdanB, [ace OrnuilBt}- 
ttiey conqmr Hpain, li. 8-encimioh- 




tendtale 


ns, 323, a^—ita 


ments of the ChrisUuia on that tori- 


leithcenturj,M6 




Sua OS 




llS—'thelT eutem conqnenw, 11$— 


the papal cbut 


r, iJi.-execatJoa of tbe 


lb«r trininpha in th« Tiest-ii^-eSwH 




dUus, 847 and nole— 


of their ancemsBB. iA.— their Internal 







tiio temporal autiiorlty of the popes, SardfnlA conqoend by tlxe Pisans, i. 421 

893— the Roffian orBtor and Prederio — lis ocB^on to the tli^ of Aragon, «6. 

Bapbatoaaii, 400 and nofi— espolsioB Suons, obsijnale resistance to ClwiiB- 

wmWR Vn/ tbelr jnS"otion,"ii.-! ber beheaaei by' him, 26-truB eaun 

mutual anhnoBltles of the nobles, 401 of their wars with the Franks, 125- 

— risB and fill! of Hienri, ii, 402— Uieir earij kings, 206. sea Anglo- 

tran^Bul rertval of tho renubliojin Saxons. 

spirit, 402— miscarriage of /orcaro'a Siflibini, represmtative character of the, 

«volDUonarjpntjcct6,403. See Papal i. 218— di_Ben)iice between them ani 

Roma) and Juliet, parallel W the Etoiy funcUona, 28Ssnd'Ko(iS. 

0,1. an nail. Tut^ bfl ^1. 135. 

Saint Bathilda,ohataeter of, 1.118. g — -.^-— ■- — j •.-i 

SiJnt Boulfiice. See WlnfHd. S 

Saint Denis, sum paid fDr Teaeeming the i. os. 

abbot of, 1. M. Scotus (Duns), noaces of. 111. 40S 

Saint John of Jerusalem, knights of, I. 61 "O" =. 4M. 

—their saint, who he was, li., noil *— Scatu3(Johnl,nii eicepUon to tbi 

tbeip enormous poasesaions, Hi. and ranee of hia times, iii. 276 and n 

jtole 3 character of the philosophy iotrc 

Saint Louis. SeeLouisIX. by bim, 405, kok =. 

SalntMeftstd, parent^eof.i. 233. Soropo (lorS steward), anawers 1 

Saiot Pol (count oti, anecdote of, i. 93, commons by. Sit. 60— cause ■ 

BOK i— executed on tbe scafiOld, 86— "■'•■■'• ' """ !"■ 



if Louis XI., Serfdom a 



by, i. 117. 
irinls great adfllMi 
in the time of CI 



d^9,sio. ^'' 



Hosted =vGoogIe 



eiOBii IBmBMSoo), pom;rt\il poslUon Ses Angoa. CostUe, Cort*3. 

Mhieyod by,i. 482— beconiBB duts of SpeliiiBn(SirHenij),reijiarkiiWcouBtiJie 

Uilnn, leS—Joliia In the quadruple of, Mt>T, noU 1 . 

league, 472— Ills polio? tomilis Ha- Sports of llis fleld, popularity of, ill. 283 

pies, 4T3— acoesdoa and essassiiiaUon — ndillcUmi of the clergy thereto, 29i— 

of hia BOD ealeaa™, 4TB— pelicy of evils atcendant thereon, 295. 

Iiudorlco Slbrza, i».— he directs the SCstes-OenecBl of frsiicu. uiemomble re- 

483 — Bhort^tehtedDsss of hia yiens! ' «inTofe«d hy FhUlp IT,, sdl,'£22— 

48i. probability of th^r earlier coayotation 

SheilOs, partiality of, In electiDOB, ill. oaniasaed, it., iiole— Philip's politic 

103— bo V originally appdnteK, lie snd ressone fbc enmmoulDg thaiu, 22S— 

Bldlr, condnest of by Bwer GnlecBrd, ^^aadnol«— U 

Li^D-ite subieauenc tVirtunes, gQ4-3S5 ceedingi In 1S5S and 

-Ita rebellion aesinBtCliMlee of Anjou, protMEagidwt the del _. 

463— the SldlianTespere, 464 and noil coin, 2S8 >nd nslH—dlBappointnieDt 

— n««,n**(,^« «-ii-„ o:„e,:-^„ i^g^igjl^ ocQulanBit bj their pfoceediDCB in 

■ - ■■ ~- - ipel Charles W. to 

- -jsa, MS— eRpt of 
nodouH, 228— thaoreti- 



1 Trederlc. i&.^Siiillian pos- nrota mil illegal tt 
- ■ - ■ ■ 470— theit Umitod fonodi 



nniOD of Sicily with Aragon, id. . . . _^ 

Bigismund, elected enipe ror of Germany, it.— proilnclal eststa and their Jurls- 

ii. ST and nslfi— Ills aafe-cnhduct dlddon, 230— eneroaohmenta of LohIb 

iloliHed, lOI— acquires the crown of XI., iS.— the Slales-Geuerol of Toora, 

Hui»;ary,10S-hlscohauctatlhciiDUQ- 281— means by vhteh their dcliben- 

^Ikmanutaetun^tib'llBiiedlivPaleraio, able natiue^of tbelc 'lemons'traacca, 

Silveeler 11. (pope) ecIetitiSo acqnire- Stephen (fclng), cruel treatment of the 

menta of, iii. 27S, imu. people In Me r^, 11. SOS, aou '. 

BknoDy, Bee Church, Clergy. ScraCtbrd (archblahopj, ehvumatancea at- 

Slayeiy. eilEtauee of, In ancient tines, 1. tending the trial i^ lU. IflE. 

IS6— its ^atuvee amongst the Grimks, SuraeBdon toUngly and other dlgoi^s. 

397 And flo'd<— Toluntarily submitted See Haredrtftry Sueceaslon. 

to ^om flnperstitionH motivea, 103 — Suevi, nart of the Itomui empire heltt 

sdlotB tttr its iJbollUoD, 200— submitted by the. 1. 15, 

toby the poor Ibr Bubalatence' aake,BlT SnBdlk (duke of], impeachraent of, iU, 93. 

— VeuetJan aod EngUah 3hiie.tra^, Siimilk(earl ofl. See IPole. 

IB. 2a9andnolet. Sumptuary lana, enactmeot i^nd dlere- 

Bo^liy.etataol See Archltectore, Chlr- gard of, ill. ^5 and noMi. 

airy, Clergy, Feudal &yateiD,Learaiag, Superatidoa,leamliwdl9coi]rflflGdby, UJ, 

SupersUOou, Trude, ViUenege. 2^-^t« npiTarsid^ premlenca, SiS— 

Borel (Agnes) eiomination of the atoij Inatanoes of Its tesulta, 279— ordeals, 

of, i. S3, aols '. 279, £80, sad tHiH— fiuuttlcal gather- 

Gouthey'a Joan of Arc, euloglum of a Ingai the White Caps, 230— tha Pas- 

French miter upon, i, IST. touteani, SBl- (be riaeeIlBQl», 232— 

Epahi, character of the Vlslgotbic king- the BlanchL 282-pr3tsaded mlnolee, 

ascribed to tha Vi^D, 284 and 



— trequeat defection of the nobles, 13 Snduatbid (EstheiiiH], prooaedinga rela^ 
— Peter tbe Cruel, 19— aoceasiOD of the tiTe tji tha marriage of, 111, 73, 74, 
Xrastamaro line, W — disgrace and Swltserluid, oully tuBtivy ofj 11. 209— 
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in'^ugBtJ'tlieiii, 110. 
tl^-inrfeatortiij ClDriB, t6. and 12. 

B^lOrill-BV 



If the, 






to a gront of t 

Ooralnes on tMuiClon, 231- 



lOi, 805, 



Temple, tmighte of (he. See Knights 

Templars. 
I^DDio of lEHuI under Uie Auglo^Saxons 

B86. 8oe Feudal 8jaW. 
Tentonlc knights, establishment of the 

Theodebott.'Htiij of the ml& of, iil. 290, 

Theodorio, diaroaird of learning by, ill. 
260, 

Tithes' establishment of, 11. ild—Charle- 
141 and jmies—oii^a of iBy impro- 



the kings oC Fnmce, 1. S 
-their ail, «. aeoBajmo. 
jd cIUh, earliest ohulen | 



ana yaellla^ng policy of the Bnglish 
kli^ relative thereto. 301, 306, and 
iwlsc— opsuiugof tha Bame trade, COtl 
— gionth of Engllah commeisa, 808— 
opnlenoe of English menhaDls,i6. tSB 
— Inerease of maidUms traffic, 800, 810 
.— fiommerula]. emiuenca of the Italian 
states, 310, 812, and noMs— InrentlDu 
of the matlnera' oompasfl, 8X4, Bib— 
DoniplIaUou of msilthno laws,- 315— 
fteqoenc; and' iTrapreflslhlllty of plra- 
Dy, 3ie— piBctlce of reprlsala, SIT, 818, 
and noI«— liablUty of aliens tbr each 
otter's debts, 818— trade proflts and 
rates of tnterest, 318, 319— price ot 

Trial by Jury nod lis antecedeula, ii, 

trial by Jury, 3B9-origlnnl foacMons 

system, kh', 381— din racist of the 
early system, 382. 

Troubmlonra (the), and thejc produc- 
tions, 111. 40S, 410. 

Troyes, oocaitloas of the treaty of, !. 84 



i. 349— conslderaUons oj 



264 — iodepsndauce of mafiUme toffas, 
S54— cbartercd toma of Spain, 11. 12— 
tlu^ priiilegee and dD»H, IS, 14— 

denuany, |aeo0erm»nj}l^,iae8 0flta.- 
ly, Isee Horence, Genoa, Milan, Pisa, 

Tonus ofHiigluid, progressof the,<U, 22 
—Canterbury, Hn60lu,»jid Stamftrd, 



fbc Blmony, U. 1^4, it 
Tnsoanj, lenene of thi 
QBpooBal of the papa 



lUea of, 1. 368- 



'ned Icing of Hupgar?, 
"" '"'3 treaty with the 

by, 1. 'Jb— he succeeds Gregory VII., 
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IfrbanVI. aidaCharlMorDnraaMiubls raacrlage idm (rca parao^ I»9 au 
deBiena on Joaaiii of Naples, i. 487— no!< s — prmleKes ncqulced bj Ihcm 
»iioiiOD9 pB^jnry towarda heretlca, 1!. ""^ "^ — ' "-'" """" -■-' 



-th^r iGgal p< 



ll.U— quffiUoi 



Tfl.,"M8— T^alty of ila eiMlio 
Drgel (eooot of), Ibjb olMm to the 

of iragon, 11. 43, 41— cqccttod >,. u« — .-^- o = , 

pret«nMoa8, 48— conacquencoa of hia 283— dopandeiioe of IhB tilliaa on his 

|j9mj^a°ted u a crime.'lU. 819, 821, and' elilldren, ft. and m!{8— lepj 



nstltudon of tha klngtLom — mdmdsofteoliigofilafeatBresjilB, 
163 — Diergar of tIII^ub Inlo mrad 

m., antliority of tha holy laborere, 169— effocffl of the antl-poU- 

adbj, ii.lfiS. tsi inanrrectLon, 173— dlaappearanco 

rUona of the Roman empire of tillenage, 173, 174— eluolditoij 

by the, 1. 16. notes on the suliject, 347, 251. 

eona, Btory of the, 1. 157— Tirgin, ftbeunl miraoles ascribed to tJw, 



rant of, 1. 193 and noIfiS-their nu, royalty, B&7, and n^i'-t!i»ansot 

Eorlal oonrta, 216. Bemalio Tlnconti, 432— (Horannl Vfa- 

Venlce, oonflloSs of, with Genoa, i. 426— wna'BbnitaliWjii.— his«asH8aination, 

defcasofharadiiirai bj the Genoese, 44T-Bmppo TiMontl's mceeaion, ^, 

4aS-^oaolence of the IiktUr tonarda — hta Ingntltade to Oaima^nolit, a. 

ber ambassadors, 429— auccessnil tac- bis mistmitofStbrzs, 4^— bisalUann 

tiia of her doge, 430_trlumph of her iT<t&AU>iiK>,473— onarrelsof tlislbm- 

fleet, 431— ber alleged early lude- Oj nlth Uie popes, E. 233. 

pendence, 485— her anbjeotion to tbe Vls%itbs, portions of the Roman proT- 

matiao and Levantine acquisitions,!^ of tbair earUerzi^ra toirards the Oath- 

—hergoiemmenlipoworsof thedoge, oUcs,17, turfs*— their mode of dirid- 

437— the great council, 433-oriminal log oonqaere* provinces, 149— «idr 

liuiBdiDtlon, how esecoiBed, 439— lam, how compiled, 168, l54, no" s— 

^eeks to naina Isflnence on tha put diOerence between the Frmb: monarchy 

of tlie dJjgB, 440— singnlar complication and theirs, il. 7, 8. 

lahallotslOrthedcmehlp, 441— Marin Voltaire, limilett knowledge of early 

Fallail'e tieaimii, 4^~.the council of rrench history by, L211, nal:', 
tan and Ita secret prQceedings, 442, M3 

— Biolosion of the nobles flrom trade. Wages, futility of laws fhr tbe regulation 

M8, B0iB=—V™eUan form of govern- of, lU, 170. See Laborers, 

meat not entitled to high edmlration, ■Wildenses, See Religiona Eecta. 

443. M4, and Hoif- territorial acquit- Wales, cansea of the turbulent stale 0^ 

tlona of Venice, 445— prophecy of the iii. l61, no« >. 

doge Moreniiro, 446, 447, and naU— Walworth ind Philpot ma4e atewards of 

reoetlun conqneata under Carmiucnnla, a sub^y ilemp. Richard II.), ill. W— 

447'-wars of the repoblia wlUi Ma- allegations relaliTe to their atewe,rd- 

bomct II., 472, 476. ship, 00. 

Verdun, treaty ol, i. 29— its resnlta.SO Wimba (king of the Visigoths), ques- 

aodno^ff. tion of his deposition diacuasfid, 11. Hil, 



1 funeral, 73. ' ' War, jwlvate, eierciae of the 
id by Francesco da Carrara, 1. 205— by whom checlied a 


T,^^ 


pressed, ili. and noteS- its pr 




eaa SyKlus'a florlH descrip- amoogat the Qeiman nobles, i 


1.93,94. 


336, BoJft. Warna, clrcoroatancca which le 


■d lo Ihs 


il, fells avietlm to the plague, battle of, ii. 103. 




' Warwict leajl of) popularity ol 


■ the, ill 
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Ilrmcii in the Imperfai 
3— hia deposition, it.— 
igDeoCthsKhiue, D2. 



WItikind, acknovflKtement of CliBile- 

Wioliff I.Tohn), inHueiKe of tha taneta WlleBaramot, blshopa appoinlei bj the, 

or.ii.a39,m.in,8nd«c«=,a66,367. ii. ^'^'^ '^^^^^"'' ^^^ 

spasdjremarrligeofi'i.lOO, no!E. Bmons. ,,,,,_, 

Wil&ed (bidhop of Hwiainl, quMtloQ Women, legal posiUon of, ia Italy dnrioi 

ioToIverl in hia appeal K. tha pope, fi. corerture, I. IH, noli 5— perila attend- 

158, naffi. Ing their marriage with HbTes, IHw, 

miliMO of Holland elected emperor of note'. . w i. a h, 

William the Cooquetor, separation of Flandera, Ul. 301— ImpoUtlc regular 

the eceloBiaaUial and dsil tribonala tions roapeoUng It, 803 mS now*— 

liy, II. 211 and iMlei — position of eipocl of wool from England, 303— 

HpglandaSitsoonque«6brliim,2SB— EugllBh wooUen mannfeoture, SM— 

his conslderale treatment of Edgar, i6,, pollcj' adopted loairds the Pleminra, 

nofe— allcmd Inadeamwy of the mlU- i*. and flow*— Itms rcliHve Oj Uie 

If— trade, 806— RlaUona of Ungland and 

itai, Spain r^:aTdlng It, ift. — "" 



_ : aeeMet. 

■ Wjlteham (blBhop of Win 



1.72. 



mano 


i^« 


granls, aOD-tyr 


aoB 


j of his 


Yorkijt! 


,SS 




at, 301. 










e.irly opulence 


and popu- 




louan. 










Zimiaees 


rindso: 




l\tM^i tbr 






123. 


of, ho 


"i 


oeiied,m.H3. 






fflscalJo 


FlnMd 


1. Boni&cel. Im 








the ecdealastlcal cbtaxia 




«led by, 


exploit 


U.1S3. 








ii. 101. 
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